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Introduction. Preemption is a legislative or judicial arrangement in which a higher level of government precludes lower levels
of government from exercising authority over a topic. In the area of smoke-free policy, preemption typically takes the form of
a state law that prevents communities from adopting local smoking restrictions. Background. A broad consensus exists among
tobacco control practitioners that preemption adversely impacts tobacco control efforts. This paper examines the effect of state
provisions preempting local smoking restrictions in enclosed public places and workplaces. Methods. Multiple data sources were
used to assess the impact of state preemptive laws on the proportion of indoor workers covered by smoke-free workplace policies
and public support for smoke-free policies. We controlled for potential confounding variables. Results. State preemptive laws were
associated with fewer local ordinances restricting smoking, a reduced level of worker protection from secondhand smoke, and
reduced support for smoke-free policies among current smokers. Discussion. State preemptive laws have several effects that could
impede progress in secondhand smoke protections and broader tobacco control efforts. Conclusion. Practitioners and advocates
working on other public health issues should familiarize themselves with the benefits of local policy making and the potential
impact of preemption.

1. Introduction

Preemption is a legislative or judicial arrangement in which a
higher level of government strips lower levels of government
of their authority over a specific subject matter [1–3]. In
the area of smoke-free policy, preemption typically takes the
form of a state law or court ruling prohibiting adoption of
local smoking restrictions that are more stringent than the
state standard. State preemptive laws can also prohibit other
local tobacco control measures, such as restrictions on youth
access to tobacco products and restrictions on marketing
and promotion of these products. Some state preemptive
provisions apply to several or all of these domains. In this
study, we focus on the impact of state laws that preempt
local laws regulating smoking in enclosed public places and
workplaces, including restaurants. We set out to document
the effect of state provisions preempting local smoking

restrictions on three specific outcomes: the number of local
smoke-free ordinances in a state, the proportion of indoor
employees covered by 100% smoke-free workplace policies,
and public support for smoke-free policies in various
settings. We selected December 31, 2001 as the time point
for our analysis because it provides a relatively large number
of data points in the preemption category for analysis. In
addition, as of December 31, 2001, no states had enacted
comprehensive statewide smoke-free laws.

A broad consensus exists among public health practi-
tioners and tobacco control advocates that preemption has
an adverse impact on tobacco control efforts [4, 5]. The
Healthy People 2020 Tobacco-Use Objective TU HP2020-16
seeks the elimination of state laws that preempt stronger local
tobacco control laws [6]. Preemptive state laws prevent local
governments from taking action to protect residents from the

mailto:pzm4@cdc.gov


2 Journal of Environmental and Public Health

well-documented dangers of tobacco use and secondhand
smoke exposure [7]. This is a significant loss, as the strongest
and most innovative smoking restrictions—and tobacco
control policies in general—have traditionally emerged first
at the local level before ultimately being adopted at the state
level [8, 9]. The tobacco industry’s difficulty in influencing
local policy making and the greater influence it is typically
able to exercise at the state level have led the industry to lobby
forcefully for preemption of smoke-free laws [10–15]. In
internal documents, the tobacco industry has expressed con-
cern that strong smoke-free laws will lead to reduced social
acceptability of smoking and decreased cigarette sales, while
in public the industry has argued, usually indirectly through
third-party organizations, that preemption is necessary to
ensure a “level playing field” among businesses in different
communities, to preserve business proprietors’ ability to set
their own smoking policies and to prevent local smoke-free
laws from adversely impacting restaurant and bar business
[8, 13]. In fact, preemptive legislation has often appeared to
be a direct response to local smoke-free policy progress. The
tobacco industry and its allies have often introduced such
legislation shortly after the adoption or consideration of the
first local smoke-free ordinances in a state [8, 13].

Successful efforts to impede the adoption of local
smoke-free laws have the potential for repercussions beyond
reduced protections for nonsmokers. Research, including
some conducted by the tobacco industry, has demonstrated
that smoke-free policies can also contribute to increased
quit attempts and increased success in quitting among
adult smokers as well as reduced cigarette consumption
among smokers who continue to smoke [13, 16–19]. Tobacco
control practitioners believe that preemptive laws have
other negative effects, including loss of opportunities for
the public debate and education that typically accompany
consideration of local smoke-free laws, less vigorous local
enforcement efforts, and lower levels of compliance [8, 14,
20–22]. The number of state laws preempting stronger local
smoking restrictions increased sharply in the 1990s [14,
15]. In many states, provisions preempting local smoking
restrictions were coupled with weak statewide smoking
restrictions that contained many exemptions. While some
states’ preemptive provisions applied only to certain settings
(e.g., restaurants in Michigan), allowed local policy making
in a limited number of local jurisdictions (e.g., Illinois),
or grandfathered local ordinances enacted before a certain
date (e.g., Oregon), most states’ preemptive provisions were
comprehensive in scope, applying to all settings and all local
jurisdictions in the state, and effectively blocking any local
action in this regard [14].

After peaking in the mid-1990s, the pace of adoption
of new state measures preempting local tobacco control
policy making leveled off after 1996 [14]. As the pitfalls
of preemption became apparent, advocates have pushed
for inclusion of explicit non-preemption clauses in state-
legislation restricting smoking [1, 20]. In 2002, Delaware
became the first state to successfully repeal a provision pre-
empting local smoking restrictions, and eight other states—
Illinois, Louisiana, Mississippi, Nevada, New Jersey, Oregon,
Iowa, and North Carolina (which rescinded its preemption

provisions for some settings, but not for others)—have
followed suit, either in conjunction with adoption of a
statewide smoke-free law or as a stand-alone action [23].
In other states, such as Kentucky [24] and South Carolina
[25] state courts have ruled that state statutes—once widely
thought to be preemptive—do not prohibit passage of
local smoke-free laws [26]. Although progress is clearly
being made toward achieving the Healthy People 2020 goal
of no preemptive state smoke-free laws, as of December
31, 2011, 12 states are still considered to preempt local
smoking restrictions in at least one of three major settings
(government workplaces, private workplaces, or restaurants)
[27].

A comprehensive literature review found just one pub-
lished study to date that has sought to quantify the impact
of state laws preempting local smoking restrictions. Stark
and colleagues examined the effect of an Oregon law which
preempted local smoking restrictions in conjunction with
the establishment of partial statewide smoking restrictions.
The law grandfathered in existing local ordinances that were
stronger than the state standard. The authors found that
nonsmoking restaurant and bar employees working in the
preempted communities had elevated levels of a tobacco-
specific carcinogen compared to their counterparts working
in the grandfathered communities [28].

The current study attempts to quantify the effect of
state laws that preempt stronger local smoking restrictions,
on a national basis. We examined the number of local
ordinances in each state, comparing states with preemption
with states that did not have preemption. We also compared
the percentage of indoor workers who reported working in
a smoke-free worksite, and attitudes about smoke-free laws,
between residents of preemption and non-preemption states.

2. Methods

2.1. Data Sources. We used the 2001-2002 Tobacco Use
Supplement to the Current Population Survey (TUS/CPS) to
assess the proportion of indoor workers protected by 100%
smoke-free workplace policies, public support for smoke-
free policies in various settings, and self-reported current
smoking status. The TUS/CPS is a nationally representative
survey of persons aged 15 years and older conducted by
the US Census Bureau and sponsored by the National
Cancer Institute and the Centers for Disease Control and
Prevention [29]. The national sample is stratified by state,
and respondents from all states and the District of Columbia
are represented in the sample. The TUS/CPS response rate—
which includes response to both the parent CPS survey
and the TUS supplement—was 64.0%. Data were weighted
to account for probability of selection and nonresponse.
Weights were adjusted so that the weighted sample represents
the demographic distribution of the US population.

The Centers for Disease Control and Prevention (CDC)
State Tobacco Activities Tracking and Evaluation (STATE)
System database (http://www.cdc.gov/tobacco/statesystem/),
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the University of Illinois at Chicago/Robert Wood John-
son Foundation ImpacTeen database (http://www.impacteen
.org/), and the American Lung Association’s State Legislated
Actions on Tobacco Issues (SLATI) database (http://slati
.lungusa.org/) were used to assess state smoke-free and
preemption laws in effect as of the 4th quarter of 2001.
The Americans for Nonsmokers’ Rights Foundation US
Tobacco Control Laws Database (http://www.no-smoke.org/
document.php?id=313) of local tobacco control ordinances
was used to determine the number of local laws restricting
smoking in effect, by state, as of the 4th quarter of 2001. Data
on state funding for tobacco control and state cigarette excise
taxes were obtained from the CDC STATE System database.

2.2. Measures. Self-reported individual-level outcomes ex-
amined in this analysis include whether respondents who
work indoors are covered by smoke-free workplace policies,
and public support for smoke-free policies in various venues,
stratified by smoking status. Smoking status was assessed by
two questions: “have you smoked at least 100 cigarettes in
your entire life?” and “do you now smoke cigarettes every day,
some days, or not at all?” Current smokers were defined as
respondents who had smoked 100 cigarettes in their lifetimes
and who now smoke every day or some days.

The TUS/CPS assessed workplace smoking policy among
indoor workers using two questions: “which of these best
describes your place of work’s smoking policy for indoor
public or common areas, such as lobbies, rest rooms, and
lunch rooms?” and “which of these best describes your
place of work’s smoking policy for work areas?” Smoke-free
workplaces were defined as workplaces in which smoking is
prohibited in both public and work areas. Public support for
smoke-free policies in various settings was assessed based on
responses to the question: “in 〈venue〉, do you think that
smoking should be allowed in all areas, allowed in some
areas, or not allowed at all?” The question was asked for
six venues—restaurants, hospitals, indoor work areas, bars
and cocktail lounges, indoor sporting events, and indoor
shopping malls. Support for smoke-free policies in each
venue was defined as a response of “smoking should not be
allowed at all.” We constructed an index of public support by
summing the six responses. Respondents who thought that
smoking should not be allowed at all in at least four of the six
venues were categorized as supporting smoke-free policies.
This index is similar to one used by Gilpin et al. [30].

The presence of a state preemptive provision was mea-
sured by creating dichotomous variables for state legisla-
tion precluding local smoking restrictions in government
worksites, private worksites, and restaurants. Preemption
in each of these three locations received one point. Points
were summed to create a worksite/restaurant preemption
index. We also constructed a preemption score for other
public places, including health facilities, recreational facili-
ties, cultural facilities, public transit, malls, public schools,
and private schools. Preemption of local smoking restrictions
in one or more of these other locations received a score of
one point. This score was added to the worksite/restaurant
score. Thus, the total preemption index for each state

covering worksites, restaurants, and other public places could
range from 0 to 4. A preemption score was calculated by
multiplying the preemption index by the number of years the
preemptive law had been in effect.

A strength of state smoke-free laws index was con-
structed as the sum of values for state smoking restrictions
covering government worksites, private worksites, restau-
rants, bars, and other public places. For each of these
venues, state smoking restrictions were rated as follows: 0:
no smoking restrictions, 1: law prohibiting smoking but
allowing separately ventilated areas or size exemptions, and
2: 100% smoke-free. Laws that provided for exemptions
other than separately ventilated areas or size exemptions were
assigned to the “no smoking restrictions” category. Other
public places where state smoking restrictions were assessed
included hospitals, public transportation, enclosed arenas,
grocery stores, shopping malls, prisons, and hotels/motels.
For other public places, only the venue with the greatest
strength of protection from secondhand smoke was included
in the score (values were not summed for each location). The
venue-specific scores were summed over the five venues to
create the index, yielding a possible range of 0 to 10 for each
state’s total score.

State funding for tobacco control was calculated as total
state funding for tobacco control in fiscal year 2001 divided
by the state population. The total includes state cigarette
excise tax appropriations for tobacco control, master set-
tlement appropriations for tobacco control, appropriations
from other state funding sources, CDC funding, funding
for tobacco control activities from the Substance Abuse
and Mental Health Services Administration, Robert Wood
Johnson Foundation funding, and American Legacy Foun-
dation funding. The excise tax on cigarettes in each state was
measured by the inflation-adjusted state cigarette excise tax
averaged over the years 1995 to 2001. Taxes were obtained
as of the 4th quarter of each year. The state excise tax was
averaged over seven years to reflect the cumulative impact
that state to state differences in cigarette prices might have
on differences in tobacco attitudes and beliefs.

2.3. Statistical Analysis. We used a multivariate hierarchical
model relating whether the respondent worked in a smoke-
free workplace and support for smoke-free policies in various
settings to the preemption score for each state, adjusted
for other covariates. At the state level, the preemption and
smoke-free scores were modeled as continuous variables. US
region, state funding for tobacco control, and state cigarette
excise taxes were modeled as categorical variables. At the
individual level, additional covariates in the model included
age, gender, race, and marital status.

3. Results

3.1. States with Preemption, Venues Affected, and Duration of
Preemptive Laws, 2001. As of December 31, 2001, a total of
18 states had provisions preempting local smoking restric-
tions in at least one of the three major settings considered
(Table 1). All but two of these state laws preempted local
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Table 1: States with preemption of local smoke-free laws and preemption score, 2001.

State
Number of major public venues in

which local smoke-free laws are
preempted (out of 3)a

Preemption of local
smoke-free laws in at least
one other public place?b

Number of years
preemption in effect

Preemption scorec

FL 3 Yes 16 64

NJ 3 Yes 15 60

OK 3 Yes 14 56

PA 3 Yes 13 52

IA 3 Yes 11 44

IL 3 Yes 11 44

SC 3 Yes 11 44

VA 3 Yes 11 44

NV 3 Yes 10 40

CT 3 Yes 8 32

LA 3 Yes 8 32

NC 3 Yes 8 32

DE 3 Yes 7 28

TN 3 Yes 7 28

SD 3 Yes 6 24

UT 3 Yes 6 24

MI 1 No 18 18

MS 1 No 1 1
a
Major venues: government worksites, private worksites, and restaurants.

bPreemption of local smoking bans in one or more of these locations: health facilities; recreational facilities; cultural facilities; public transit; malls; public
schools; private schools.
cPreemption score equals the sum of preemptive restrictions in government worksites, private worksites, restaurants, and other public places (one point for
each location) times the number of years the preemptive law had been in effect.

smoking restrictions in all three major settings as well as in
other public places. Only the preemption laws in Michigan
and Mississippi applied to fewer than 3 venues. The Michigan
law preempted local laws regulating smoking in restaurants;
the Mississippi law pertained only to government worksites.
These two states did not preempt local smoking restrictions
in other public places. Many of the state preemptive laws
had been passed during the 1990s. State preemptive laws had
been in effect for a median period of 10.5 years. Mississippi’s
preemptive law had been in effect for the shortest time—only
1 year. Michigan’s preemptive law had been in effect for the
longest time (18 years), followed by Florida’s law (16 years).

3.2. Number of Local Ordinances in Preemption And Non-
Preemption States. By 2001, 3,292 US municipalities had
ordinances in effect restricting smoking in one or more
public places and workplaces [31]. The mean number of
local ordinances of this kind in effect in preemption states
was 34.8. The mean number of local ordinances in effect
in non-preemption states was 80.8. This difference was not
statistically significant (P > 0.05) due to the large variability
in numbers of local laws within both preemption and non-
preemption states (Figures 1 and 2). California had the most
local laws in place restricting smoking (706), followed by
Massachusetts (471), Texas (283), and North Carolina (193),
a preemption state that grandfathered local smoke-free laws
adopted before a certain date. All but one state, including
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Figure 1: Cumulative number of smoke-free ordinances, preemp-
tion states, as of December 31, 2001.

preemption states, had at least one local law restricting
smoking in effect. Six out of 18 preemption states and ten
out of 33 non-preemption states had enacted fewer than 10
local smoke-free ordinances.

3.3. State Preemption Score. The state preemption score
(Table 1) measures both the number of venues in which local
governments are preempted from regulating smoking and
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Figure 2: Cumulative number of smoke-free ordinances, non-
preemption states, as of December 31, 2001.

the number of years the preemptive law had been in effect
as of 2001. The Florida law received the highest (i.e., most
restrictive) preemption score of 64, followed by New Jersey
(60), Oklahoma (56), and Pennsylvania (52). Mississippi (1)
had the lowest score. The mean preemption score for all 18
preemption states was 37.1 (standard error 3.7).

3.4. Comparison of Smoke-Free Workplaces and Attitudes
about Smoke-Free Policies among Adults Living in Preemption
and Non-Preemption States. The percentage of indoor work-
ers who reported working in 100% smoke-free workplaces
was higher in non-preemption states than in states with pre-
emption. In a multivariate analysis, the attained significance
level for this difference, adjusted for state smoke-free laws,
funding for tobacco control, state cigarette excise taxes, US
region, and individual covariates, was P = 0.06 (Table 2).

Support for smoke-free policies was higher among re-
spondents living in states without preemption than among
respondents in preemption states. This difference was ob-
served for current, former, and never smokers. The difference
in support for smoke-free policies between non-preemption
and preemption state residents was largest among current
smokers. In a multivariate analysis adjusted for covariates,
this difference was statistically significant among current
smokers (P < 0.05), but not among former and never
smokers (P > 0.05).

4. Discussion

To our knowledge, this is only the second study to attempt
to quantify the effect of state laws that preempt stronger
local smoking restrictions and the first study to document
the effect of state preemptive laws on a national level and to
assess multiple outcomes of these laws.

The most striking finding of the study is that state
preemptive laws are associated with reduced support for
smoke-free environments in indoor settings among current
smokers. (A similar effect was found among former and
never smokers, but it was not significant.) In other words,
current smokers in states with preemption were less likely

Table 2: Percentage of indoor workers with smoke-free workplaces,
and percentage of adults who favor bans on indoor smoking, by
state preemption status, USA, 2001.

Outcome
State

Preemption
Status

Percent (95 CI) (P value)a

Indoor
workers—work in a
100% smoke-free
workplace

No
Yes

72.4 (72.0, 72.9)
69.1 (68.5, 69.7)

(P = 0.06)

Never
smokers—favor bans
on smoking in indoor
places

No
Yes

77.8 (77.4, 78.2)
72.6 (72.1, 73.2) (P = 0.12)

Current
smokers—favor bans
on smoking in indoor
places

No
Yes

44.1 (43.3, 44.8)
35.6 (34.7, 36.5)

(P = 0.02)

Former
smokers—favor bans
on smoking in indoor
places

No
Yes

68.7 (68.0, 69.4)
62.8 (62.0, 63.7)

(P = 0.06)

Overall—favors bans
on smoking in indoor
places

No
Yes

68.8 (62.8, 74.9)
62.2 (59.8, 64.6)

(P = 0.05)

a
F-test for the hypothesis that average outcomes are the same in preemption

and non-preemption states, as estimated from a multivariate hierarchical
linear model. In addition to state preemption score, state-level covariates
in the multivariate model include smoke-free score, funding for tobacco
control programs, state cigarette excise tax, and US region. Individual-level
covariates: age, gender, race, and marital status.

to express support for smoke-free environments than their
counterparts in states without preemption. State preemption
could have this effect by preventing or delaying shifts in
social norms that may be generated in part by the discussion,
adoption, and implementation of local smoke-free laws.

The discussion and debate that typically occur when
communities are considering adopting smoke-free ordi-
nances may raise public awareness regarding the health
effects of secondhand smoke and the need for smoke-
free policies and contribute to changes in public attitudes
regarding the social acceptability of smoking [8, 13]. This
discussion also generates news media coverage [32, 33].
Studies have suggested that increased news media coverage
of tobacco issues, in turn, is associated with decreases in
annual per capita cigarette consumption, decreases in weekly
cigarette sales, and increases in adult tobacco use cessation
[32, 34–36]. Increased news coverage of secondhand smoke
issues may also be associated with increased adoption of local
smoke-free laws [37].

In addition to losing opportunities for discussion, resi-
dents in preemption states also lose the opportunity to live
under smoke-free ordinances. This is a significant loss, as
a number of studies have reported that public support for
smoke-free environments increases after smoke-free laws go
into effect [18, 38, 39]. Studies have found that this effect
is especially pronounced among smokers, in part because
their baseline levels of support are typically lower than those
of nonsmokers [18, 39, 40]. It may be that having the
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experience of actually living under a smoke-free law dispels
concerns about potential adverse effects of such laws and
provides firsthand evidence of their benefits. It may also be
that people, and smokers in particular, simply adjust to and
become accustomed to these laws.

Evidence from a number of states’ experiences suggests
that the shifts in social norms that occur when smoke-free
laws are being considered, adopted, and implemented foster
a climate that supports smoking cessation, reduced adult
tobacco use, and reduced youth tobacco use initiation [13,
17–19, 41–43]. Evidence also indicates that these shifts lead
to increased efforts to reduce secondhand smoke exposure
even in settings which are not covered by smoke-free laws,
for example, increased adoption of voluntary smoke-free
home rules [18, 39]. In fact, the evidence indicates that such
changes in public attitudes, which are largely generated by
smoke-free laws and other tobacco control policies, are one
of the single most important mechanisms through which
state and local tobacco control programs reduce tobacco
use [44–46]. One of the most significant, although indirect,
effects of state preemptive laws may be their denial to state
residents of the opportunity to have these experiences during
the discussion, adoption, and implementation of smoke-
free ordinances, and to undergo the resulting shifts in social
norms. This may perpetuate disparities among states in
tobacco control policies and tobacco use by freezing local
policies and norms in place, thus impeding the efforts of
these states to “catch up” with states that have achieved
greater progress in reducing tobacco use.

The study also demonstrates that state preemptive provi-
sions are associated with a reduced level of worker protection
from secondhand smoke. Indoor workers in states with
preemption provisions are less likely to be covered by smoke-
free workplace policies than their counterparts in states
without preemption.

The implementation of smoke-free laws and smoke-
free workplace policies is associated with increased cessation
among adult smokers and reduced adult smoking prevalence
[13, 17–19]. Several studies have suggested that smoke-free
laws and policies are also associated with reduced youth
smoking initiation [41, 42]. These effects could operate
through several mechanisms, including reduced opportuni-
ties to smoke, reduced cues prompting smoking, and shifts in
public attitudes regarding the social acceptability of smoking.

This analysis also suggests that state preemptive provi-
sions are associated with fewer local ordinances restricting
smoking. This is in keeping with the findings of previous
reviews [7, 8, 13].

It should be noted that there are some exceptions to this
finding. Some states with preemption have local ordinances
in place. This can be due to a number of factors. For example,
North Carolina provided a window of opportunity for local
jurisdictions to adopt ordinances restricting smoking before
the state preemption provision took effect. Other states, such
as Illinois, preserved local control in some communities
which had already adopted local smoking restrictions before
the preemptive state law took effect (i.e., these communities
could revisit and strengthen their ordinances). Some states,
such as Michigan, preempt local smoking restrictions only

in certain venues, while allowing such restrictions in other
venues. In other states, such as Florida, local smoking
restrictions adopted before the preemptive state law remain
in the books, but are not enforced. And in some states local
jurisdictions may have passed smoking restrictions, unaware
of potential impediments to such action posed by state
statutes and legal precedents. However, the data bear out the
common sense proposition that the absence of preemption
is in most cases a necessary, though not sufficient, condition
for the adoption of local smoking restrictions.

This study has some noteworthy strengths, including
nationally representative data and control for a variety of
state policy and individual-level variables. The study is also
subject to several limitations. In particular, because the study
is cross-sectional and examines the relationship between
state preemption laws and the three outcomes of interest at
a single point in time, it cannot establish the causality of the
observed associations.

Opponents of smoke-free legislation have not abandoned
the use of preemption to impede the adoption of compre-
hensive local smoking restrictions. In recent years, tobacco
control advocates have noted instances in several states of
legislation that carves out exemptions for specific venues
(e.g., cigar bars and outdoor seating in restaurants) while
preempting local governments from restricting smoking in
these venues.

In conclusion, this study suggests that state provisions
preempting local smoking restrictions affect several out-
comes in ways that could impede progress in advancing
secondhand smoke protections and broader tobacco control
efforts. The issue of the implications of preemption is not
unique to tobacco control. Preemption of stronger restric-
tions at lower jurisdictional levels has surfaced with regard
to a number of other public health issues, including alcohol
control, and, most recently, menu labeling requirements for
restaurants. Because it is somewhat a technical issue and can
initially appear to be innocuous, preemption can easily be
overlooked, but it can have profound implications. It took
tobacco control practitioners and advocates several years to
reach consensus on the dangers of preemption—years during
which several additional states enacted preemptive laws. It is
important that practitioners and advocates working on other
public health issues fully understand the benefits of local
policymaking and the potential impact of preemption.

There is a need for additional studies replicating the
findings of this analysis, especially longitudinal studies. In
addition, there is a need for studies exploring the effects
of the repeal of state provisions preempting local smoking
restrictions on the outcomes we have considered—a type of
study that to our knowledge has yet to be attempted.

5. Conclusions

This study supports the widely held belief that state pro-
visions preempting local smoking restrictions may impede
progress in advancing secondhand smoke protections and
broader tobacco control efforts. This underlines the critical
importance of preserving local authority in this area.
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Preemption of stronger restrictions at lower jurisdic-
tional levels has surfaced with regard to a number of
other public health issues, most recently regarding menu
labeling requirements for restaurants. It took tobacco control
practitioners and advocates several years to reach consensus
on the dangers of preemption—years during which several
additional states enacted preemptive laws. It is important
that practitioners and advocates working on other public
health issues fully understand the benefits of local policy-
making and the potential impact of preemption in order to
avoid repeating this experience.

Acknowledgments

This analysis was based, in part, on the contributions
of Michael Tynan, CDC Office on Smoking and Health.
The authors would also like to acknowledge the data and
assistance provided by Maggie Hopkins, Liz Williams, and
Andrew Nye at the American Nonsmokers’ Rights Founda-
tion, including information on the number of local ordi-
nances restricting smoking in each state.

References

[1] R. Hobart, Preemption: Taking the Local Out of Tobacco
Control, American Medical Association, Smokeless States
National Policy Initiative, Chicago, Ill, USA, 2003.

[2] U.S. Department of Health and Human Services, Healthy
People 2010. With Understanding and Improving Health and
Objectives for Improving Health, vol. 2, U.S. Government
Printing Office, Washington, DC, USA, 2nd edition, 2000.

[3] J. C. O’Connor, A. MacNeil, J. F. Chriqui, M. Tynan, H.
Bates, and S. K. S. Eidson, “Preemption of local smoke-
free air ordinances: the implications of judicial opinions for
meeting national health objectives,” Journal of Law, Medicine
and Ethics, vol. 36, no. 2, pp. 403–412, 2008.

[4] J. F. Chriqui, M. Frosh, R. C. Brownson et al., “Application of
a rating system to state clean indoor air laws (USA),” Tobacco
Control, vol. 11, no. 1, pp. 26–34, 2002.

[5] Americans for Nonsmokers’ Rights (ANR), What the Health
Community Says About Preemption, Americans for Nonsmok-
ers’ Rights, Berkeley, Calif, USA, 2002.

[6] U.S. Department of Health and Human Services, Healthy
People 2020: The Road Ahead, US Department of Health and
Human Services, Washington, DC, USA, 2010.

[7] The Task Force on Community Preventive Services, The Guide
to Community Preventive Services: What Works to Promote
Health? Oxford University Press, New York, NY, USA, 2005.

[8] National Cancer Institute, “State and local legislative action to
reduce tobacco use,” Smoking and Tobacco Control Mono-
graph 11, U.S. Department of Health and Human Services,
National Institutes of Health, National Cancer Institute,
Bethesda, Md, USA, 2000.

[9] U.S. Department of Health and Human Services, Reducing
Tobacco Use: A Report of the Surgeon General, U.S. Department
of Health and Human Services, Centers for Disease Control
and Prevention, National Center for Chronic Disease Preven-
tion and Health Promotion, Office on Smoking and Health,
Atlanta, Ga, USA, 2000.

[10] A. A. Skolnick, “Cancer converts tobacco lobbyist: Victor L.
Crawford goes on the record,” Journal of the American Medical
Association, vol. 274, no. 3, pp. 199–202, 1995.

[11] T. Walls, CAC Presentation #4, draft 7/8/94. Philip Morris,
http://www.legacy.library.ucsf.edu/tid/vnf77e00/, 1994.

[12] R. Pritchard, “Tobacco industry speaks with one voice, once
again,” United States Tobacco and Candy Journal, pp. 86–88,
1986.

[13] U.S. Department of Health and Human Services, The Health
Consequences of Involuntary Exposure to Tobacco Smoke: A
Report of the Surgeon General, U.S. Department of Health and
Human Services, Centers for Disease Control and Prevention,
National Center for Chronic Disease Prevention and Health
Promotion, Atlanta, Ga, USA, 2006.

[14] Centers for Disease Control and Prevention, “Preemptive state
tobacco-control laws—United States, 1982—1998,” Morbidity
and Mortality Weekly Report, vol. 47, no. 51, pp. 1112–1114,
1999.

[15] Centers for Disease Control and Prevention, “State laws
on tobacco control—United States, 1998,” Morbidity and
Mortality Weekly Report, vol. 48, supplement 3, pp. 21–62,
1999.

[16] J. Heironimus and L. Suwarna, (memo). New York, NY:
Philip Morris USA, http://www.legacy.library.ucsf.edu/tid/
qhs55e00/,1992.

[17] Task Force on Community Preventive Services, “Smokefree
policies to reduce tobacco use: a systematic review,” American
Journal of Preventive Medicine, vol. 38, supplement 2, pp.
S275–S289, 2010.

[18] International Agency for Research on Cancer, Evaluating
the Effectiveness of Smoke-Free Policies. IARC Handbooks of
Cancer Prevention, Tobacco Control, vol. 13, World Health
Organization, International Agency for Research on Cancer,
Washington, DC, USA, 2009.

[19] C. M. Fichtenberg and S. A. Glantz, “Effect of smoke-free
workplaces on smoking behaviour: systematic review,” British
Medical Journal, vol. 325, p. 188, 2002.

[20] M. Siegel, J. Carol, J. Jordan et al., “Preemption in tobacco
control: review of an emerging public health problem,” Journal
of the American Medical Association, vol. 278, no. 10, pp. 858–
863, 1997.

[21] P. D. Jacobson and J. Wasserman, “The implementation and
enforcement of tobacco control laws: policy implications for
activists and the industry,” Journal of Health Politics, Policy &
Law, vol. 24, no. 3, pp. 567–598, 1999.

[22] R. Henson, L. Medina, S. St Clair, D. Blanke, L. Downs, and
J. Jordan, “Clean indoor air: where, why, and how?” Journal
of Law, Medicine & Ethics, vol. 30, supplement 3, pp. 75–82,
2002.

[23] Centers for Disease Control and Prevention, “State preemp-
tion of local smoke-free laws in government work sites, private
work sites, and restaurants—U.S., 2005–2009,” Morbidity and
Mortality Weekly Report, vol. 59, no. 04, pp. 105–108, 2010.

[24] Lexington Fayette County Food and Beverage Association versus
Lexington Fayette Urban County Government, 131 S.W.3d 745,
2004.

[25] Foothills Brewing Concern, Inc. versus City of Greenville, 660
S.E.2d 264, 2008.

[26] J. C. O’Connor, A. MacNeil, J. F. Chriqui, M. Tynan, H.
Bates, and S. K. S. Eidson, “Preemption of local smoke-
free air ordinances: the implications of judicial opinions for
meeting national health objectives,” Journal of Law, Medicine
and Ethics, vol. 36, no. 2, pp. 403–412, 2008.

[27] Centers for Disease Control and Prevention, “State preemp-
tion of local tobacco control policies restricting smoking,
advertising, and youth access—United States, 2000–2010,”

http://www.legacy.library.ucsf.edu/tid/vnf77e00/
http://www.legacy.library.ucsf.edu/tid/qhs55e00/
http://www.legacy.library.ucsf.edu/tid/qhs55e00/


8 Journal of Environmental and Public Health

Morbidity and Mortality Weekly Report, vol. 60, no. 33, pp.
1124–1127, 2011.

[28] M. J. Stark, K. Rohde, J. E. Maher et al., “The impact of
clean indoor air exemptions and preemption policies on
the prevalence of a tobacco-specific lung carcinogen among
nonsmoking bar and restaurant workers,” American Journal of
Public Health, vol. 97, no. 8, pp. 1457–1463, 2007.

[29] US Department of Labor and Bureau of Labor Statistics, “The
current population survey: design and methodology,” Tech.
Rep. 63RV, US Department of Labor, Washington, DC, USA,
2002.

[30] E. A. Gilpin, L. Lee, and J. P. Pierce, “Changes in population
attitudes about where smoking should not be allowed: Cali-
fornia versus the rest of the USA,” Tobacco Control, vol. 13, no.
1, pp. 38–44, 2004.

[31] Americans for Nonsmokers’ Rights Foundation, U.S. Tobacco
Control Laws Database, http://www.no-smoke.org/document
.php?id=313, 2008.

[32] National Cancer Institute, “The role of the media in promot-
ing and reducing tobacco use,” Tobacco Control Monograph
19, Department of Health and Human Services, National
Institutes of Health, National Cancer Institute, Bethesda, Md,
USA, 2008, NIH Publication No. 07-6242.

[33] K. C. Smith, M. Wakefield, and E. Edsall, “The good news
about smoking: how do U.S. newspapers cover tobacco
issues?” Journal of Public Health Policy, vol. 27, no. 2, pp. 166–
181, 2006.

[34] K. E. Warner, “The effects of the anti-smoking campaign on
cigarette consumption,” American Journal of Public Health, vol.
67, no. 7, pp. 645–650, 1977.

[35] M. Laugesen and C. Meads, “Advertising, price, income and
publicity effects on weekly cigarette sales in New Zealand
supermarkets,” British Journal of Addiction, vol. 86, no. 1, pp.
83–89, 1991.

[36] J. P. Pierce and E. A. Gilpin, “News media coverage of smoking
and health is associated with changes in population rates of
smoking cessation but not initiation,” Tobacco Control, vol. 10,
no. 2, pp. 145–153, 2001.

[37] M. Asbridge, “Public place restrictions on smoking in Canada:
assessing the role of the state, media, science and public health
advocacy,” Social Science and Medicine, vol. 58, no. 1, pp. 13–
24, 2004.

[38] R. Borland, H. H. Yong, M. Siahpush et al., “Support
for and reported compliance with smoke-free restaurants
and bars by smokers in four countries: findings from the
International Tobacco Control (ITC) Four Country Survey,”
Tobacco Control, vol. 15, supplement 3, pp. iii34–iii41, 2006.

[39] G. T. Fong, A. Hyland, R. Borland et al., “Reductions in
tobacco smoke pollution and increases in support for smoke-
free public places following the implementation of compre-
hensive smoke-free workplace legislation in the Republic of
Ireland: findings from the ITC Ireland/UK Survey,” Tobacco
Control, vol. 15, supplement 3, pp. iii51–iii58, 2006.

[40] New York State Department of Health, The Health and
Economic Impact of New York’s Clean Indoor Air Act, New York
State Department of Health, Albany, NY, USA, 2006.

[41] M. Siegel, A. B. Albers, D. M. Cheng, L. Biener, and N. A.
Rigotti, “Effect of local restaurant smoking regulations on
progression to established smoking among youths,” Tobacco
Control, vol. 14, no. 5, pp. 300–306, 2005.

[42] M. Siegel, A. B. Albers, D. M. Cheng, W. L. Hamilton, and
L. Biener, “Local restaurant smoking regulations and the
adolescent smoking initiation process: results of a multilevel

contextual analysis among Massachusetts youth,” Archives of
Pediatrics and Adolescent Medicine, vol. 162, no. 5, pp. 477–
483, 2008.

[43] X. Zhang, D. W. Cowling, and H. Tang, “The impact of social
norm change strategies on smokers’ quitting behaviours,”
Tobacco Control, vol. 19, supplement 1, pp. i51–i55, 2010.

[44] J. A. Francis, E. M. Abramsohn, and H. Y. Park, “Policy-driven
tobacco control,” Tobacco Control, vol. 19, supplement 1, pp.
i16–i20, 2010.

[45] California Department of Health Services/Tobacco Control
Section, A Model for Change: The California Experience in
Tobacco Control, California Department of Health Services,
Long Beach, Calif, USA, 1998.

[46] California Department of Health Services/Tobacco Control
Section, California Tobacco Control Update 2006: The Social
Norm Change Approach, California Department of Health
Services, Long Beach, Calif, USA, 2006.

http://www.no-smoke.org/document.php?id=313
http://www.no-smoke.org/document.php?id=313

	Introduction
	Methods
	Data Sources
	Measures
	Statistical Analysis

	Results
	States with Preemption, Venues Affected, and Duration of Preemptive Laws, 2001
	Number of Local Ordinances in Preemption And Non-Preemption States
	State Preemption Score
	Comparison of Smoke-Free Workplaces and Attitudes about Smoke-Free Policies among Adults Living in Preemption and Non-Preemption States

	Discussion
	Conclusions
	Acknowledgments
	References

