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Summary

Choice, understanding, appreciation, and reasoning comprise the standard model of decision-
making capacity. Difficulties in determining capacity can arise when patients exhibit partial
impairment. We suggest that a pragmatic approach, focusing on how capacity status affects the
ultimate decision to override the patient’s wishes, can help evaluators resolve difficult cases.

Keywords
Consent and Capacity; Ethics; Psychiatry and Law

The standard model of decision-making capacity

Decision-making capacity is an essential element of informed consent and so the ethical
practice of medicine (1). The current standard of care employs the Appelbaum and Grisso
four abilities model (2, 3). Clinicians evaluate patients’ abilities to express a choice,
understand, appreciate, and reason against a “sliding scale,” such that the “stringency of the
test applied varies directly with the seriousness of the likely consequences of patients’
decisions” (2). Although many capacity evaluations are straightforward and uncontroversial,
occasional gray area cases can provoke uncertainty and moral distress amongst clinicians.
This essay provides a pragmatic approach for a particular kind of case, in which the capacity
determination may result in clinicians overriding a patient’s expressed wishes. We argue that
attention to the issue of whether to respect a patient’s choice can help resolve apparent
conflicts and simplify the evaluator’s task.

Appelbaum and Grisso formulate four decisional abilities (1). Choice is the ability to
communicate a clear and consistent choice. Understanding is the ability to grasp the
meaning of relevant information. Appreciation is the ability to acknowledge the medical
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situation and likely consequences of interventions. Reasoning is the ability to rationally
manipulate relevant information by weighing options and consequences. The degree of
sophistication to which a patient must demonstrate these abilities depends on the seriousness
of the expected consequences (2). As a decision’s risk of harm escalates, a patient must meet
progressively higher bars of decisional ability. For instance, a choice to take a multivitamin
is low-risk and requires only a low degree of decisional ability, while a choice to undergo
experimental chemotherapy is high-risk and requires a high degree of decisional ability.

Partial impairment

Assessments of decision-making capacity are often straightforward. Some patients clearly
lack capacity: a patient with delirium who can only mumble incoherently demonstrates no
ability to express a choice, understand, appreciate, or reason. On the opposite end of the
spectrum, most persons in outpatient settings who do not have significantly compromising
illnesses have no decisional impairment.

The difficult cases arise in the gray area where a partially impaired individual makes a
moderately risky decision. One such scenario is a patient with a history of bipolar disorder
who declines recommended hospital care, such as intravenous antibiotics for a serious
infection. He confidently states that while he is aware of, and accepts, the risks, he believes
he can beat the odds because he has escaped worse situations unharmed. Additional history-
taking reveals that he has been sleeping five hours nightly and feels energized. His speech is
fast but not obviously pressured. Such a person expresses a clear choice (no further inpatient
treatment) and says that he understands the negative health outcomes associated with
declining treatment. However, clinicians may disagree about whether he shows adequate
appreciation and reasoning. Some might argue that his acceptance of consequences and
ability to articulate a reason—prior life experience—are sufficient. Others might argue that
his appreciation and reasoning are impaired by burgeoning hypomania. Put another way, this
person has some capacity, but does he have enough?

Experts observe that requests for capacity assessment often obscure underlying interpersonal
or communication issues (4). They advise evaluators, when possible, to address those
underlying issues rather than focusing strictly on the capacity question (5). Patients may
have unattended needs, such as pain or other discomfort, financial concerns, or insufficient
knowledge about their condition, that provoke conflict and capacity questions (6). Some
patients require additional time to process new information. Others have decisional
impairments that improve as their illness resolves. Yet others are amenable to persuasion or
negotiation (7). The consultation-liaison psychiatry literature describes a multitude of such
scenarios and strategies to manage them.

Practical decision-making: Whether to treat over objection

Although the above approaches are often effective, a subset of capacity assessment requests
will remain. For such cases, we suggest that a focus on the practical outcomes of the
assessment may clarify the relevant stakeholders’ positions and, in turn, simplify the
capacity assessment.
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Clinicians usually assess a patient’s decision-making capacity, not for its own sake, but to
answer a question: Should we respect the patient’s wishes? A person with capacity may
refuse even life-saving treatment; a person lacking capacity may be overruled (1). When
someone declines recommended treatment, that individual’s capacity status is an essential
consideration in determining whether to treat over objection. However, if capacity is unclear,
an alternative inquiry can help clinicians decide whether to respect a patient’s wishes or
proceed with forced treatment: Is the treatment, when involuntarily administered, medically
appropriate and available?

Returning to the earlier example, suppose John, who has a history of bipolar disorder and
may be hypomanic, declines 1V antibiotics in favor of discharge. Some patients will
acquiesce to strong enough pressure and will cooperate if faced with the possibility of forced
treatment. However, if John persists in his choice, his capacity status will matter only if the
treatment team is willing to proceed with treatment over objection, which may include
involuntary medications, physical restraints, detention in the hospital, and constant
observation. If the team does not offer these treatment modalities, then John’s capacity is, in
some sense, moot. If he has capacity, then he is free to decline treatment. If he lacks
capacity, the treatment team will not treat him involuntarily in the hospital anyway. Either
way, John avoids treatment and is discharged.

Thus, capacity evaluators should collaborate closely with treatment providers to determine at
what point the balance of risks and benefits shifts from honoring the patient’s wishes to
forcing treatment. Furthermore, clinicians should also factor in the risks of involuntary
treatment. The use of restraints, for instance, has been associated with direct injury, pressure
sores, prolonged hospital length-of-stay, and death (8). When risks clearly outweigh
benefits, then the intervention is medically inappropriate. For example, no one would
suggest that John be restrained and forced to consume a multivitamin. IV antibiotics,
meanwhile, may be beneficial depending on the severity of John’s infection. On the one
hand, if he were septic and at imminent risk of death, then the treatment team may conclude
that forced treatment is nevertheless indicated. On the other hand, if he were
hemodynamically stable and able to mitigate his risk in other ways, such as oral medications
and close outpatient follow-up, then involuntary IV antibiotics in the hospital may not be
appropriate. In the latter case, clinicians may exclude involuntary hospital treatment as not-
medically-indicated and therefore unavailable.

In short, capacity is only practically important when the treatment team is willing to proceed
with forced treatment. Absent this condition, the outcome would be the same as simply
honoring the patient’s choice, and there is no need (apart from intellectual satisfaction) to
assess capacity. Thus, an otherwise difficult question—does a partially impaired individual
have enough capacity—qgives way to a simpler question—does it matter whether this
individual has capacity?

It is arguable that this approach puts the cart before the horse. Consideration of treatment
over objection presupposes a finding of incapacity. This position, however, does not
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recognize the fact that physicians implicitly consider the modality and consequences of
interventions when making all manner of clinical decisions. Indeed, evaluation of a clinical
determination with an eye toward process and outcomes is a well-described form of clinical
judgment and practical wisdom (9, 10).

Furthermore, in keeping with the pragmatic approach of this paper, the scenarios and
thought processes mentioned here are consistent with the lived experience of medicine.
Clinicians do not assess capacity in a vacuum. They are almost always aware of treatment
teams’ planning and expectations.

Conclusion

Assessments of decision-making capacity can be interpersonally and morally fraught. In this
paper, we highlight an opportunity for clinicians to make implicit assumptions explicit and,
in doing so, simplify particularly challenging cases involving capacity evaluation. By taking
a pragmatic approach and anticipating the outcomes of a capacity determination, evaluators
can transform a difficult question into an easier one. If no clinician would treat over the
patient’s objection, then whether the patient has capacity is immaterial to the question of
what to do next. This sidestepping of the capacity question may be intellectually
unsatisfying but is similar to the consultation-liaison psychiatry strategies advocating that
practitioners address underlying issues. When all parties realize that the prerequisites for
opposing the patient’s choice are not met, the conflict between the patient and treating
physicians may melt away.
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