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THE VARIETY of legislative enactments
requiring personal health measures for chil-

dren as exercises of State power to provide for
the public's health are explored limitedly in
this paper. (As used here, the phras "personal
health measures" encompasses preventive, ther-
apeutic, and diagnostic procedures and exami-
nations to determine the presence or absence of
disease or impairment performed by profes-
sional and other health workers.)
The paper includes (a) a review of a number

of court decisions which have considered per-
sonal health measures in the light of principles
of administrative and constitutional law, (b) a
comparative analysis of the legislation of four
States relating to testing of the newborn for
phenylketonuria, examinations of school chil-
dren, and immunization and vaccination pro-
cedures for school children, (c) an analysis of
this legislation to determine the internal con-
sistency, or lack thereof, in the legislation of
each State, and (d) a discussion of several issues
relating to the policies and objectives underly-
ing compulsory personal health measures and
the methods used to achieve them.

Review of Court Decisions
Judicial decisions involving legislated or

mandated personal health measures for chil-
dren are usually concerned with students who
are required to have examinations or preventive
measures performed in order to be admitted to
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or remain in school. While compliance by uni-
versity students with personal health measures
is voluntary, in the sense that no compulsory
education law requires university attendance,
elementary and most secondary school students
do not have such a choice. The net effect of the
presence of a oompulsory education law and a
mandated health requirement is to make the
health measure compulsory.
Most compulsory health measures for chil-

dren are established by State legislation; al-
though some are established by local entities,
such as county or district school boards, pur-
suant to authority granted by the State. The au-
thority to enact and enforce legislation and
regulations requiring personal health measures
is derived from the State's police power.
Compulsory health measures are challenged

in court from time to time by students or par-
ents who claim to be adversely affected. They
offer two basic arguments. The constitutional
law argument propounded is that the State or
governmental entity is illegally intruding upon
the personal liberty of the individual, and the
objectors allege that the statute or regulation
violates due process of law, or is contrary to
the guarantee of freedom of religion, or both.
The administrative law argument is that the
requirement is illegal because it exceeds the au-
thority delegated to the governmental entity.
The pertinent section of the 14th amendment

to the U.S. Constitution provides, ". . . nor
shall any State deprive any person of life,
liberty, or property without due process of the
law ...." The first amendment provides in
part, "Congress shall make no law respecting
an establishment of religion or prohibiting the
free exercise thereof .... ." Objections to State
statutes and regulations, premised upon alleged
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violation of the individual's freedom of reli-
gion, rely upon the incorporation of the guaran-
tees in the first amendment of the Federal Bill
of Rights within the protective mantle of the
14th amendment, which limits State power.
(For an illustrative case see 1.)
One recent decision concerned vaccination as

a prerequisite of school attendance. In Manni2
v. State ex rel. DeWitt School Di&t. #1, a
county school supervisor instituted proceedings
to declare the Mannis child neglected and to
compel vaccination (s). The child's father
asserted that such a forcible vaccination,
approved of by a court guardian, violated his
and his son's religious beliefs and practices. The
Arkansas Supreme Court rejected the argu-
ment and decided that the child could be
forcibly vaccinated and that the compulsory
vaccination law was a valid exercise of the
police power. Authority to require all students
to receive vaccinations as a condition precedent
to compulsory school attendance was based
upon statutory provisions granting the State
board of health general supervision and con-
trol of all matters pertaining to the health of
its citizens and conferring authority upon the
board to make all necessary and reasonable
general rules and regulations for the protec-
tion of the public's health (3).
The facts of the Manni8 case are similar to

those in most cases concerning compulsory vac-
cination as a condition of school attendance;
the concurrence of a compulsory attendance
law with a requirement for vaccination before
entering school. A dilemma results for the par-
ents who object to the health regulation.
Though the parents desire to have their child
attend school, and by law they must send the
child to school, if they fail to comply with the
law requiring vaccination the child is not per-
mitted by the educational authority to attend.
The parents are then usually subject to a pen-
alty for neglecting the child's education. With
but few exceptions, it has been held that compul-
sory vaccination as a condition of school attend-
ance does not conflict with statutory provisions
concerning compulsory education laws. (For
collected cases on the subject see 4.)
In Pieroe v. Board of Education, the father

refused to have his minor son vaccinated
because he did not believe in vaccinations and

believed they would be detrimental to his
child's health (6). When the boy was refused
admission to school because he was not vacci-
nated, his father brought a suit against the local
board of education. The suit was ultimately
dismissed by the court. The board claimed
authority to require proof of vaccination as a
condition of entry into school from a provision
of the New York Public Health Law (6),
which states that local school authorities shall
exclude children who have not been success-
fully vaccinated against smallpox whenever
smallpox exists in the school district or vicinity.
In a 1948 decision, Mo8ier v. Board of Health,

the Kentucky Supreme Court affirmed a deci-
sion in favor of the local board of health requir-
ing Mosier's daughter to be vaccinated against
smallpox as a condition of attendance at school,
despite Mosier's religious objections (7). The
school board claimed authority to require vacci-
nations for school children by referring to two
statutes (8). One statute required parents to
have children vaccinated within 12 months af-
ter birth, and the other stated that all students
admitted to the common schools shall comply
with the lawful regulations for the government
of schools. The court considered the two provi-
sions together and held that the school board
had the right to promulgate the challenged
regulation.
While the cases mentioned involved vaccina-

tion requirements as prerequisites for attending
elementary school, in State ex rel. Holcomb v.
Armwtrong the court considered the validity of
a chest X-ray requirement as a prerequisite for
attendance at a State university (9). The Wash-
ington Supreme Court found that a regulation
of the University of Washington requiring reg-
istering students to submit to a chest X-ray for
the detection of tuberculosis was necessary to
protect university students from a clear and
present danger to their health, against objec-
tions to the required chest X-ray on religious
grounds. The court reasoned that the welfare
of the students on campus required the exam-
ination of the students, that this health require-
ment was indispensable -to the continued opera-
tion of the university, and that authority for the
questioned regulation could be implied from the
legislature's grant to the board of regents of
"full control of the University" (10).
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In Streich v. Board of Edwation, the regu-
lations of a local school board were upheld, al-
though no specific legislative authority existed
which permitted it to adopt health requirements
as a school admission prerequisite (11). The
child's mother refused to furnish a report, re-
quired by the school board, based upon an ex-
amination of the child by a physician provided
by the board of education or by one selected and
paid by her. The court, despite religious 6bjec-
tions of the mother, upheld the regulation re-
quiring the report. The board claimed inherent
power, derived from the creation of local school
districts by the South Dakota Legislature, to
impose reasonable requirements to insure the
proper discharge of the work for which the
districts were created. The court reasoned that
the educational objectives of the school board
were integrally oonnected with the good health
of the students. In the absence of express au-
thority to establish and implement health regu-
lations deemed essential to the accomplishment
of the board's objectives, reliance upon inherent
authority was necessary.
The foregoing decisions indicate that objec-

tions on religious grounds to compulsory per-
sonal health measures, in the absence of express
legislative exemptions, are usually unsuccessful.
Also, attacks upon requirements for such meas-
ures, on the basis that they are beyond the au-
thority of local boards not granted specific au-
thority to require them by legislation, have
almost uniformly been rejected. Because of the
relatively extensive power of the States and
local governmental units to require health meas-
ures, it is worth considering how far some States
have gone in exercising such power.

Legislation of Four States
Legislation requiring the performance of pro-

cedures on minors and examinations of minors
as health measures varies from State to State.
This section consists of an analysis of legisla-
tion of New Jersey, New York, Ohio, and
Pennsylvania conceming three health measures
that represent three different types of personal
health measures that minors may be subject to
by legislation.
The first type of measure pertains to the per-

formance of medical tests upon all the individ-
uals within a described group to determine

whether a specific disorder exists. Legislation
requiring testing of newborn infants for phen-
ylketonuria (PKU) exemplifies this type of
personal health measure. The benefits of this
procedure inure primarily to the individuals,
since phenylketonuria is not communicable to
others in the community.
The second type of health measure consists of

the general or partial examination of all indi-
viduals within a specified group and tests re-
quiring the performance of a medical technique
to determine the existence of a specific com-
municable disease that might endanger other
students. Examinations of school children to
detect disorders and defects that may hinder
performance at school and tests for tuberculosis
illustrate this type of measure. The specific tests
differ from the general examination in that de-
tection of the condition can be the basis for pro-
tecting the other students, as well as leading to
treatment for the diseased individual; however,
the following subsections discuss the tests with
the examination procedures rather than as a
subcategory.
The third type of measure is the medical pro-

cedure to produce immunity. from a specific com-
municable disease, the purpose of which is to
protect both the public and the individual. Vac-
cination against smallpox is an example of
this type of personal health measure.
No legislation at present requires the entire

population to submit to a particular health
measure. Health legislation requirements fix
upon events, definitions of certain segments of
the population by other legislation, or natural
processes to establish the classes or groups of
individuals subject to them. Thus, phenylketo-
nuria testing requirements fix on birth, require-
ments for the confinement of certain active
tuberculosis cases fix on a finding of disease,
vaccination requirements often fix on entry to
school, and physical examination requirements
for adults in some States fix on seeking a license
to operate a motor vehicle. No State has legis-
lation that requires everyone to submit to any
procedure or examination at regular intervals.

Phenylketonuria
General. Mandatory testing programs de-

signed to detect phenylketonuria have been the
subject of legislation in three of the four States
considered here. The purpose of the testing
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programs is to mitigate the effect of one known
cause of mental retardation. PKU is a rare, in-
herited condition in which a newborn infant
suffers an enzyme deficiency which manifests it-
self in the infant's inability to metabolize the
phenylalanine received with its nourishment.
Prompt recognition of the existence of the
enzyme deficiency and the adjustment of the in-
fant's diet to exclude foods containing the phen-
ylalanine will increase the likelihood that the
child's mental development will not be retarded
as the result of PKU.
Two kinds of procedures are used to deter-

mine whether a child is afflicted with PKU-
examination of a specimen of blood for phenyl-
alanine and examinaton of urine stain on the
infant's diaper for the presence of phenylpyru-
vic acid. The effectiveness of urine analysis to
detect PKU is limited because it does not indi-
cate the presence of phenylalanine until its con-
centration in the infant's blood is beyond the
threshold at which some permanent damage
to the braiIn will result. However, it is used
to monitor the child's ability to metabolize
phenylalanine over the first few weeks of life,
after the blood test has been completed. The ini-
tial blood examination performed prior to the
infant's routine discharge from the hospital,
usually about the third or fourth day of life,
plus continued testing at home using the urine
or "diaper" test, together constitute a reliable
recognition process.
Duty to test. In three States the responsibility

for obtaining the performance of the PKU test
on a specimen of blood drawn from a newborn
infant is directly imposed upon the person in
attendance at the birth or upon the person or
agency responsible for the care of the child.
The Pennsylvania statute expressly requires the
physician or hospital providing care for the
newborn infant to perform the test or to secure
its performance (12). The New York statute
imposes the duty to secure the test upon the
person in charge of the institution in which the
birth occurred or the person required to regis-
ter the birth (13). Ohio charges each person
whose duty it shall be to file a certificate of birth
to cause the infant to be tested (14); the local
health district commissioner is responsilble for
tests if the birth does not occur in a hospital and
is not attended by a physician (16).

In New Jersey the legislation does not re-
quire PKU testing, but merely expresses the
view of the State that every newborn should be
tested (16). The New Jersey State Department
of Health has the duty to provide laboratory
services and to educate hospital personnel, phy-
sicians, nurses, and the public concerning the
need for the test and diet modification to pre-
vent retardation (17).

Since the majority of births occur in hos-
pitals, the statutory obligation to secure the
performance of the PKU test falls upon the hos-
pital as a practical matter; thus, the hospital
conceivably could incur liability for failure to
fulfill the statutory obligation to conduct the
test.

Specific tests to be performnd in each State.
All four States provide that the PKU test pro-
cedure performed shall be approved by a State
agency. In Pennsylvania three tests, all blood
procedures, are accepted by the advisory health
board (18). The New York commissioner of
health has determined that the only acceptable
test is the Guthrie inhibition test, a test requir-
ing a blood sample (19). Ohio's director of
health (20) and the New Jersey State Depart-
ment of Health (in a letter from the State com-
missioner of health to physicians, July 7, 1965)
also have approved the Guthrie test. Pennsyl-
vania, New York, and Ohio do not provide that
the urine testing procedure alone is acceptable
as a method of detecting PKUT.
Exemption. The statutes of Ohio and Penn-

sylvania do not require infants to undergo the
PK-U test if their parents express religious ob-
jections. The exemption makes no distinction
between the blood test that requires a medical
technique and the urine test which does not. Pre-
sumably, the urine analysis would be less offen-
sive than the blood test to persons who entertain
certain religious beliefs, but no provision is
made to substitute the urine procedure for the
blood test when objection is raised by the par-
ents under the religious beliefs exemption. Al-
though a specific duty to test is not imposed in
the New Jersey statute, an exemption based on
parental objeotion on religious grounds is rec-
ognized. The New York legislation does not pro-
vide any exemption from PKU testing.
Duty to treat. The PKU statutes provide for

the testing of newborn infants for the existence

Public Health Reports2t



of the disease. However, they uniformly fail to
establish a duty to treat an infant in whom
PKU is detected.
Treatment requires an adjustment of the

child's diet. Apparently it is assumed 'the par-
ents will be informed that the child is afflicted
and will receive instructions regarding the
child's diet. But the ultimate responsibility for
the care of the child and his mental develop-
ment, free from the effects of PKU, rests upon
the parents. None of the statutes imposes a spe-
cific duty upon the parents to provide the
proper diet or provides sanctions for failure
to provide the necessary diet. However, the
child neglect legislation of every State provides
that parents or others legally responsible for
minors who willfully fail to provide them with
necessary care, which in the case of children af-
flicted with PKU would include a proper diet,
can be convicted and penalized for child neglect.
Resort to the procedures in child neglect legis-
lation is possible in order to bring about provi-
sion of necessary attention to children in whom
PKU is detected when the parents fail to pro-
vide care.

Cost of testing. The PKU legislation in New
York, Ohio, and Pennsylvania is completely
silent with respect to the cost of testing. The
New Jersey statute adverts to the cost of the
test to the extent of authorizing the State com-
missioner of health to fix fees for the PKU test-
ing services performed on specimens of blood
submitted to the State for analysis (21). By
regulation in Ohio, the department of health
laboratory shall provide PKU tests on speci-
mens submitted without charge (22).

If the test is perforned in a hospital before
the newborn's discharge, the cost would either
be included in the basic hospital charge or re-
flected as a separate laboratory item charge.
Hospitalization insurance covering the mother
and infant would probably cover the charge,
which in any instance would be small.

Penalties for noncompliance. The duty to se-
cure the performance of the PKU test is directly
imposed by statute in three States, but there are
no provisions in the PKU legislation which pro-
vide penalties for noncompliance. A provision
in the New York statutes provides that viola-
tion of a statute that imposes no penalty is a
misdemeanor (23). Neither New Jersey nor

Pennsylvania have a statute comparable to this
New York law, and the general sanction provi-
sion of chapter 3701 of the Ohio Revised Code
does not apply to failure to meet the duties im-
posed by the PKU testing provision because
such failure falls into neither grouping of viola-
tions for which penalties are imposed (24).

Examinationm of School Chiilren
Duty to examine. All four States have statu-

tory provisions that require testing of school
children to determine the existence of defects
that may affect school performance or to detect
diseases that may be transmitted to other school
children. Legislation in New York, New Jersey,
and Pennsylvania directly imposes the duty to
secure the examinations upon school authorities
(25). The Ohio legislation implicitly requires
the local school boards to provide the examina-
tion; however, the legislation apparently also
provides that if a school board fails to provide
them, the local board of health must (26).
Eeaminatiome and tests to be performed. Re-

quired examinations and tests are described in
New Jersey as those to determine the existence
of "physical defects" (27). Apparently the
school board may then determine which tests
shall be required to meet the duty to detect phys-
ical defects. Another New Jersey provision,
enacted prior to the legislation requiring exami-
nations to determine the existence of physical
defects, specifically requires an examination for
tuberculosis (28). Examinations to determine
the existence of diseases, as well as eye and ear
examinations, are required in New York (29).
Ohio legislation specifies that hearing, vision,
and dental examinations, approved by the State
department of health, are to be performed as
part of the general examinations (30). The
Pennsylvania legislation enumerates vision,
hearing, dental, and tuberculosis examinations,
and further provides that the advisory health
board may add to the examinations required by
the statute (31).
Exemptionm on religious grounds. The New

York legislation has no religious exemption
provisions. In New Jersey a qualified exemption
for religious reasons is provided with respect
to the provisions requiring examinations to de-
termine the existence of physical defects (32).
The religious exemption does not apply to ex-
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aminations deemed necessary by the school
board to determine the existence of a communi-
cable disease, or to determine the child's fitness
to participate in physical education activities, or
to required tuberculosis examinations. The
Pennsylvania legislation provides that objec-
tions on religious grounds permit exemption
from the examination procedures (33). The
Ohio legislation permits exemption from a med-
ical examination conducted by a local board of
health upon objection of the parent or guardian
(34) and does not provide that the objection
need be on religious grounds.

Occa8ions for perfornming the esxaminations.
In New York (35), New Jersev (36), and Ohio
(37), the examinations, or health certificates in
lieu of examinations, are required yearly, either
expressly or impliedly. The Pennsylvania legis-
lation requires an annual vision examination,
dental examinations upon entry into school and
in the third and seventh grades, and other ex-
aminations are to be performed in accordance
with a schedule established by the advisory
health board (38).

Vacc,nation and Immnunization
Responsibility of school authorities. All four

States have enacted legislation requiring or
authorizing local school authorities to exclude
children who are not vaccinated against the
communicable diseases specified by each State.
None of the States directly imposes the duty
to perform vaccinations or immunizations upon
school authorities. The approach is indirect, in
that the State laws require that school officials
exclude unvaceinated or unimmunized children
from school, unles they fall within the scope of
an exemption provision. Coupled with the State
mandatory school attendance legislation, these
provisions effectively impose the requirement of
obtaining the vaccinations and immunizations
upon the children's parents.
A provision in the New York public health

legislation requires that school authorities deny
admission to any child who has not been im-
munized against poliomyelitis (39). Other leg-
islation in New York requires school authorities
in communities of 50,000 or more persons to
deny any child admission to school who has
not been vaccinated for smallpox. Cities or
school districts not in the class subject to these

requirements may be required to exclude chil-
dren from school if the commissioner of health
certifies to them that smallpox exists in sulch
areas or school districts (40). In Pennsylvania
a provision in the education statutes (41), sim-
ilar to the New York legislation, requires school
authorities to exclude unvaccinated children.
The Ohio legislation provides that the State
board of education may formulate admission re-
quirements for school children and that no child
will be admitted to school unless he has complied
with the requirements or can avail himself of
an exemption, and it permits local school boards
to establish additional or more stringent re-
quirements (42).
The Ohio Court of Appeals considered the

extent of a local school board's authority to es-
tablish such requirements in State v. Board of
Education (43). The child's parents had ob-
jected to immunization requirements, based on
the religious exemption provision in the State
legislation. The court, adverting to a prior pub-
lished opinion by the attorney general (44),
held that the local school board did not exceed
its authority in excluding the child, because the
legislative provisions permitting exemptions
from the State requirements did not preclude
enactment of regulations by the local school
board requiring vaccination or immunization
procedures without exemption.
New Jersey has two similar statutory enact-

ments, in the education legislation and in the
health legislation, that permit but do not require
local boards of education to exclude children
who have not been vaccinated against smallpox
(45). The education legislation also permits lo-
cal school boards to require immunization
against diphtheria and poliomyelitis (46).

Speciflcation of diweaes. The following dis-
cussion merely enumerates the procedures that
have been the subject of this legislation. In some
instances the immunization or vaccination
against specified diseases is required; in others,
authorities may establish a requirement concern-
ing particular diseases as an exercise of
discretion.
All four States have laws for vaccination

against smallpox (45, 47). New York, New Jer-
sey, and Ohio have legislation providing for
poliomyelitis immunization (48). Diphtheria
immunization is the subject of legislation in
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New Jersey and Ohio (49). School authorities
in Ohio may require immunization from pertus-
sis and tetanus (60).
Duty to secure the vaccination or immunia-

tion. The primary responsibility for securing the
vaccination or immunization of school children
is imposed by legislation upon their parents.
Provisions requiring the exclusion of the chil-
dren from school for whom proof of immuniza-
tion or vaccination is lacking, coupled with
compulsory attendance legislation, lead to this
result. The New York provision requiring the
performance of the poliomyelitis immunization
procedure directly imposes the duty upon the
parents (51).

Legislation usually provides for the vaccina-
tion or immunization of children of indigent
parents at public expense. In Pennsylvania they
are to be vaccinated by the school physician
(62). In Ohio specified local authorities are re-
quired to immunize children at public expense
upon application of school authorities (53).
Any physician who vaccinates a cild of indi-
gent parents in New Jersey is entitled to pay-
ment from the school or public funds (54). New
York provides that vaccination of childcen of
indigent parents shall be performed by the local
board of health at public expense and that the
county physician shall immunize such children
against poliomyelitis (55).

,Exemptiowns. No exemptions from the legisla-
tion requiring school authorities to exclude
children who have not been vaccinated against
smallpox are recognized in New York and
Pennsylvania. The Pennsylvania legislation ex-
pressly provides penalties for school authorities
who fail to comply with the requirements of the
statutes (56). However, although there is no
exemption provision in the Pennsylvania legis-
lation requiring exclusion of unvaccinated
children if the vaccination is to be performed
by the school physician because the parents
are indigent, parental objection on religious
grounds is recognized as a reason for exempting
the child from the procedure (57).
An exemption is provided to the poliomye-

litis immunization requirement of New York,
if the parents express objection on religious
grounds (58). In Ohio local school boards may
adopt requirements for admission to school in
addition to the requirements established by the

State. However, an exemption on religious
grounds from the State requirements only is
expresly provided by the legislation; no legis-
lation requires that exemption from local school
board requirements be granted, and the State
exemption provision is not applicable to the
local school -board requirements (59). Thore is
no exemption on religious grounds from the
requirements of the health statute relating to
smallpox vaccination in New Jersey; however,
the corresponding provisions in the education
legislation provide that exemption on religious
grounds is discretionary with the school board
(60). Exemption on religous grounds from the
New Jersey requirements for immunization of
school children for diphtheria and poliomye-
litis is also discretionary with the local school
board (61).

Analysis of the Legislation
This section examines the legislation relating

to the personal health measures discussed in the
preceding section on a State-by-State basis.
This analysis is intended to point out apparent
inconsistent approaches taken in the statutes of
a particular State, with special reference to the
exemption provisions.
Ne-w Jer8ey. In New Jersey legislation re-

quiring examination of school children and test-
ing of school children for tuberculosis
directly imposes a duty upon some person to
secure the performance of the procedures re-
quired by the statute (62). The legislation for
testing of newborn infants for PKU is not
compulsory (63). Legislation imposing the vac-
cination or immunization requirements for
school children is discretionary with the local
school board (64).
An exemption for religious reasons is pro-

vided in the PKU legislation, although it is not
a compulsory measure, and in provisions requir-
ing examinations of school children. No
exemption for religious reasons is provided
from the tuberculosis testing procedure or vac-
cination of school children as established by the
health legislation. However, exemption from
the vaccination and immniation require-
ments established in the education legislation is
discretionary with the school board (65) as is
exemption from poliomyelitis immunization
(66).

Vol. 84, No. 4, April 1969 %PM*A7



New York. Almost all of the legislation in
New York requiring the performance of a med-
ical procedure upon an individual for public
health reasons is found in the public health
laws. The provisions are written in such a man-
ner that the duty to secure the performance of
the procedure or the duty to perform the proce-
dure is directly imposed upon some person,
agency, or institution. Only in the legislation
requiring the performance of -the poliomyelitis
immunization is an exemption on religious
grounds provided (67).

Ohio. Legislative provisions requiring the
performance of a medical procedure impose
these requirements in a variety of ways. The
person reqiired to secure the performance of
the PKU procedure is identified by reference to
another statute (68). In the legislation dealing
with medical examination of school children,
the requirements are discretionary in that the
school board is not required to conduct the
examinations, but the local board of health
apparently must if the school board does not
provide them (69). The State's authority to
prescribe minimum standards for admission to
school, including immunization requirements,
does not preclude local school boards from re-
quiring additional procedures (70).

Religious exemptions are permitted by the
legislation requiring PKUT testing and the State
requirements of vaccination and immunization.
School children are exempted from required
examinations if their parents express an objec-
tion for any reason. No exemption from any
requirements the local school board might con-
sider necessary for admission to school is pro-
vided by law.

Penmyl4vanzia. All of the legislation in Penn-
sylvania relating to the performance of proce-
dure or examination upon an individual
directly imposes the duty to secure the per-
formance of the procedure upon some person,
agency, or institution.
Most of this legislation is specific, specifying

in almost all instances the persons charged with
the duty to perform or secure the performance
of the procedure. Although this may be
desirable for the sake of clarity, if all possible
situations are not covered by the legislation, the
purpose of the statute may be frustrated. The
purpose of the PK-U legislation is to assist in

the elimination of one known cause of mental
retardation (71). However, by specifying only
that hospitals or other institutions caring for a
newborn or a physician attending the birth are
obliged to cause this test to be performed, the
legislation does not apply to births occurring
beyond the scope of the statute, such as a birth
at home attended by a midwife, and the PKU
test is not required in such circumstances.

Religious objections to the performance of
the PKlJ test and the examination of sclhool
children are recognized as the basis for exemp-
tion from the Pennsylvania requirements.
There is no religious exemption from the re-
quirements of the legislation regarding the
vaccination of school children, except if the par-
ents are indigent and the procedure is to be
performed by the school physician (72). Thus,
a religious exemption might be recognized for
indigent children, but not for nonindigent
children.

Discussion
The preceding review of compulsory health

measures affecting minors reveals that different
purposes and concepts underlie the establish-
ment of such measures and that there are rea-
sons for the variance in techniques and pro-
grams; some reasons are obvious and others are
obscure.
The justification for the most basic klinds of

public health measures affecting individuals
that interfere with personal freedom-isolation
and confinement of individuals with communi-
cable diseases such as tuberculosis-is protection
of the public at large from the health hazard
created by the individual carrier. The protec-
tion and treatment of the afflicted individual
himself is secondary although, of course, desir-
able. A requirement that each child be vacci-
nated against smallpox as a condition for entry
to school, although usually viewed as the means
to protect other individuals from the risk
created by an unvaccinated person in whom
smallpox may develop, seems designed primari-
ly to protect each child as an individual. Theo-
retically, if all but one child entering school
were vaccinated, there would be no risk of small-
pox to any child, except the one who was not
vaccinated. The danger of a smallpox epidemic
in the school population would not be present.
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Of course, on a practical basis, there is some
risk because immunity diminishes over the
course of time and some individuals do not
develop sufficient antibodies.

Nevertheless, on close analysis, the effect of
compulsory vaccination appears to be to protect
every member of the group from a danger to
his personal health by performing the vaccina-
tion procedure on each individual. It can be
thus viewed as an individual health measure in
one sense; as a public health measure in a cumu-
lative sense. One obvious basis for distinction
between isolation of persons with active cases
and compulsory vaccination is simply that once
an active case is detected, immunization of the
infected individual cannot be employed to
minimize the risks to the community. Different
kinds of measures are appropriate to different
situations.

Fluoridation of the community water supply
is not a compulsory health measure in a tradi-
tional sense, as is vaccination against a com-
municable disease. Its purpose is not to deal
with communicable diseases, but it restricts the
freedom of choice of individuals who object
to it. To avoid use of the fluoridated water sup-
ply, the serious objector must suffer the bother
and expense of obtaining water from unfluori-
dated sources.
Since PKU is not a communicable disease,

the purpose of legislation requiring PKU test-
ing of newborns can be viewed as individual
health. The public health aspect of the PKU
testing is in the cumulative sense, as it is with
fluoridation of the public water supply to reduce
tooth decay.

If PKU is detected, individual families can
avoid the burden of rearing a retarded child
by controlling the infant's diet. Advantages to
the public accrue in that the financial burden
of caring for the retarded youngster for almost
his entire lifetime, which often falls upon the
State ultimately at enormous cost to the tax-
payer, may be avoided. Also, there is a recog-
nized public interest in assisting individuals to
live meaningful and productive lives, and com-
pulsory detection programs can be justified
when detection of a remediable defect will im-
prove their prospects for such lives.
There is nothing novel in the acceptance of

this broadened concept of public health-health

in the cumulative sense. Society has as much
interest in keeping A from infecting B, C, and
D and thereby protecting their health, as it
does in protecting A, B, C, and D from non-
communicable diseases. However. restrictingA's
freedom-to impinge on his personal rights-
for the purpose of protecting B, C, and D, is dif-
ferent from infringing on the freedom of A, B,
C, and D for their individual benefit.
Many compulsory personal health measure

programs for children, specifically detection and
examination programs, are linked to school
attendance. Their objectives are to alert the
parents to the services their children require
and to stimulate efforts to obtain the services.
Programs requiring periodic examination of
school children proceed on the assumption that
they will lead to the provision of service. The
children whose parents secure the services will
benefit; however, the child with the remediable
defect for whom no service is provided usually
does not create any risk to the health of his
fellows. Thus, compulsory examination pro-
grams to determine defects are essentially aids
to individuals, as individuals, and to the public
in the cumulative sense only. The danger to
others in the community from the failure of an
individual parent to obtain service for his child
is absent.
Detection programs created by law are dif-

ferent from compulsory vaccination, in that the
remedial service is often not provided when a
defect or condition is detected through exami-
nation, but in vaccination programs all children
are vaccinated through one or another mech-
anism. Is the difference accounted for by the
distinction between a preventive measure and
a remedial or treatment measure? Is the dif-
ference based upon the relatively great expense
to the public in implementing an extensive re-
medial or treatment program for individuals,
as against a simple, specific preventive pro-
gram? Is the difference explained by a view of
therapeutic or remedial measures as strictly
within parental prerogatives? Is the reason
that many defects or conditions do not require
attention because they are not acute problems,
although remedying them is advisable? Is the
reason simply that our society lacks sufficient
resources to provide the services? The reason is
probably a combination of all of these factors.
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The underlying assumption of compulsory
detection and examination programs is that nec-
essary treatment will be provided, once the con-
dition or defect has been recognized. Thus,
while PKU legislation requires that practically
all newborns be tested, although some parents
may be unwilling to provide or are incapable
of providing the necessary diet, the laws do not
require the parents to provide it. With respect
to conditions and defects ascertained through
examinations, parents may be unwilling or un-
able to provide the remedial attention. No sanc-
tion is imposed in the school health legislation
upon a parent for failure to secure desirable
treatment for detected defects.

Neglected child legislation in every State per-
mits the public authorities to take custody of a
child denied necessary medical attention by a
parent or guardian in order to have such atten-
tion provided. Perhaps, for certain serious con-
ditions that might be identified by examination,
the legislation establishing the program should
contain specific provisions requiring treatment
and, where the parents do not provide it, estab-
lish a mechanism for the treatment under public
auspices. The absence of treatment requirements
may be recogition of the fact that present pro-
grams-for fiscal, personnel, and facility rea-
sons-cannot include methods for implementa-
tion, that the expense of the followup to
determine when to impose sanctions for failure
to remedy or treat conditions or defects is too
great, and that even if the followup took place,
the necessary service for nonacute conditions or
diseases could not be provided.
However, establishment of a compulsory de-

tection program without placing responsibility
for its effectuation and imposing sanctions for
failure to meet such responsibility may be the
result of careless legislative drafting, not
design.
Regulations issued by agencies and depart-

ments often estsblish methods for implementa-
tion of detection programs beyond those specif-
ically provided by legislation. (For an example
of such a regulation see 73.) Thus, the State's
laws alone do not provide the complete picture
of how the compulsory health measure pro-
grams are implemented. However, limits im-
posed by legislation may not be ignored by the
agencies and departments, and responsibilities

or duties may not be placed on private individ-
uals by regulation without specific legislative
authority.
Much compulsory personal health measure

legislation affords exemptions for reasons of
religious belief. Religious exemptions need not
be granted to otherwise valid compulsory health
measure legislation by reason of the U.S. Con-
stitution. Exemption of children from preven-
tive health measure or detection and examina-
tion programs because of the religious beliefs
of the parents appears to be ill-conceived, in
that the health- and proper development of the
youngster may be jeopardized. Although a de-
cision as to when society may substitute its
judgment for that of the patents is difficult in
many contexts, it is tragic to permit a child to
be subjected to the risk that PKJ will not be
detected and treated, because his parents object
to the removal of a sample of blood, and there-
fore the child becomes mentally retarded. Be-
yond the issue of support of the child at public
expense, if he becomes retarded, is it even
proper for the State to permit parents to affect
the quality of the child's life because of their
religious beliefs? Why are religious exemptions
included in any compulsory public health legis-
lation in view of the unwillingness of the U.S.
Supreme Court and the State courts to hold
public health measures that may conflict with
individual religious beliefs beyond the scope
of the police power?
A number of judicial decisions have per-

mitted blood transfusions and other necessary
therapeutic treatment for children over par-
ental objections, as an exercise by the State of
its power of parens patriae, in the interest of
the health and safety of children, pursuant to
neglected child legislation. (For illustrative
cases see 74.) Note that the risk to the public
at large from failure to obtain the treatment
for the particular child does not exist-the
neglected child legislation applies to the per-
sonal medical needs of the individual children.
If religious objections by parents cannot bar
necessary treatment for children, because
resort may be had to neglected child legislation,
why engraft religious exemption provisions on
compulsory health measure legislation designed
to protect children?
An even more inconsistent situation is en-
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dent where a particular State by law provides
a religious exemption from one compulsory
health measure for children but not from an-
other. The issue of religious exemption in legis-
lation concerning compulsory personal health
measures apparently has not been well thought
out. The inclusion of exemptions is haphazard,
probably depending upon the content of the
legislation when proposed and views casually
stated during committee or floor discussion.
Thorough consideration of the implications of
such exemptions probably does not take place.

Careful reexamination of the requirements
or authority for compulsory personal health
measures in State legislation, local legislation,
and regulations of school boards and other
agencies or entities seems necessary. The anal-
ysis should focus upon, at the minimum, the
following points.

1. The breadth or comprehensiveness of the
particular requirement. It is necessary to deter-
mine whether a particular requirement is likely
to achieve its objective. Exemption on the basis
of religious belief is one matter that should be
given attention in this regard.

2. The establishment of the duty that a test
or procedure be performed. Parents, the school
boards, the hospitals, the public health agen-
cies, family physicians, and others can be con-
sidered when deciding where the ultimate
responsibility for the performance of a test
belongs. Thoughtful consideration of the objec-
tives and nature of the program in relation to
those upon whom the duty might be placed
would narrow the field sufficiently to lead to a
logical choice.

3. The implementation mechanism must be
assessed:

* Consideration should be given to whether a
test or examination requirement should be
accompanied by a corrective treatment require-
ment for detected remediable defects or con-
ditions.

* If a remedial treatment is to be required,
the financial resources available to pay for it
must be considered. Where economic reasons
are likely to foreclose the provision of remedial
attention by some parents, programs for imple-
mentation at public expense will be necessary.

* If a treatment requirement is to be imposed,
procedures must be established to implement

the program effectively. Sanctions for failure
to provide or obtain remedial attention and
methods to ascertain when such failure has
taken place are required.

* Separation of two matters, the point of
contact with the individuals to identify those
needing services from the provider of tests,
examinations, and services, is essentiaL Thus,
the school system can provide the contact for
an examination or test program for children,
without becoming the entity that provides
the test or examination. Need there be a little
health department in the education depart-
ment, or should the State or local health depart-
ment provide the service to the school system
with its personnel? Assignment of functions
which results in proliferation of specialized
health departments in agencies and depart-
ments with primary responsibilities in other
substantive fields is not necessary to achieve
objectives.

Conclusions
The variation in legislation concerning com-

pulsory personal health measures from State to
State and the inconsistency with respect to spe-
cific matters in a single State's legislation ap-
pear to be more the result of chance than design.
Legislation on a specific subject need not be
identical in all States; in faot, there may be
good reasons for differences. Also, all legislation
within a single State need not be consistent on
one issue, such as exemption for religious rea-
sons. Yet, the rationale for some vaiiation and
inconsistency, if one aotually existed at a tame
in the past, may no longer be valid. Further-
more, there may not have been any rational rea-
son for the differences at the outset. Reexamina-
tion of existing legislation establishing these
measures should be conducted with a view to-
ward making changes by amendment of the
legislation where changes appear necessary to
make the programs more effective and compre-
hensive. Proposed legislation should also, of
course, be given the same critical scrutiny.
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