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1 INTRODUCTION TO THE FEDERAL
OCCUPATIONAL SAFETY

AND HEALTH ACT

State laws addressing workplace safety and health can be
traced back to the early nineteenth century, but federal laws
addressing the prevention of job-related injuries and illnesses
were only enacted in the mid-twentieth century. In 1936, the
Congress passed the Walsh–Healey Public Contracts Act1 as
a part of President Roosevelt’s New Deal legislation. The
Walsh–Healey Act not only established overtime as work
in excess of eight hours per day (i.e. what we now know
as the “40-hour workweek”) but also established the first
federal government workplace safety and health standards.
From 1952 to the late 1960s, a number of other federal laws
were enacted to prevent worker injury and illness. Among
these laws were the Federal Coal Mine Safety and Health Act
of 1952,2 the Longshore and Harbor Workers’ Compensation
Act of 1958,3 the Contract Work Hours and Safety Standards
Act of 1962,4 the McNamara–O’Hara Service Contract Act
of 1965,5 and the Federal Coal Mine Safety and Health Act
of 1969.6

It was not until latter third of the twentieth century that,
for the first time in the American history, comprehensive
federal legislation regulating workplace safety and health
was considered by Congress. On 17 December 1970, the
Congress passed the Occupational Safety and Health Act
of 1970 (“OSH Act”),7 which became effective on 28 April
1971. The OSH Act represents the first occupational safety
and health legislation of national scope. As Congress stated
in 1970, the purpose of the OSH Act was “… to assure so far
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as possible every working man and woman in the Nation safe
and healthful working conditions and to preserve our human
resources… ”8

The OSH Act has generated considerable administrative
and federal judicial law since its enactment nearly 50 years
ago. This chapter provides an overview of the major provi-
sions of the OSH Act as they have been administratively
enforced and interpreted judicially in the years since its
enactment.

1.1 Entities Responsible for Implementing
the OSH Act

The Secretary of the United States Department of Labor
(Secretary) is responsible for implementing the OSH Act.
When the OSH Act became effective, the Department of
Labor (DOL) administratively created Occupational Safety
and Health Administration (OSHA) to carry out the respon-
sibilities of the Secretary under the OSH Act. OSHA is
headed by the Assistant Secretary of Labor for Occupational
Safety and Health. The Assistant Secretary is responsible
for, among other things, adopting and enforcing occupational
safety and health standards and regulations, assessing civil
penalties, referring cases to the U.S. Department of Justice
for possible criminal prosecution, and evaluating, approving,
and monitoring state occupational safety and health enforce-
ment plans and consultation grants.

Section 12(a) of the OSH Act establishes the Occu-
pational Safety and Health Review Commission (Review
Commission) as an independent agency to adjudicate OSHA
enforcement actions brought by the Secretary.9 The Review
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Commission is composed of three members appointed by the
President for a term of six years. The Review Commission’s
chair is authorized to appoint such administrative law judges
as the chair finds necessary to assist in the work of the
Commission.

Sections 20 and 21 of the OSH Act give the Secretary
of Health, Education and Welfare (HEW) (now named the
United States Department of Health and Human Services
or HHS) broad authority to conduct experimental research
relating to occupational safety and health, to develop
criteria for new safety and health standards, and to conduct
educational and training programs.10 Section 22 establishes
the National Institute for Occupational Safety and Health
(NIOSH) to perform the functions of the HHS Secretary
under Sections 20 and 21.11 The OSH Act specifically
directs NIOSH to develop criteria documents that describe
safe levels of exposure to toxic materials and harmful phys-
ical agents and to forward standards for such substances that
NIOSH recommends to the Secretary.12

Section 7(a) of the OSH Act establishes a National
Advisory Committee on Occupational Safety and Health
(NACOSH), whose basic functions are to advise and make
recommendations to the Secretary and the HHS Secre-
tary on matters relating to the administration of the OSH
Act.13 NACOSH consists of 12 members who represent the
perspectives of management, labor, the occupational safety
and health professions, and the public. Eight members are
appointed by the Secretary and four members are appointed
by the HHS Secretary.

Section 27(b) of the OSH Act also established a National
Commission on State Workmen’s Compensation Laws
(National Commission). The National Commission was
directed to study and evaluate such laws to determine
whether they provide an adequate, prompt, and equitable
system of compensation for injury or death arising out of, or
in the course of, employment.14 The National Commission’s
tasks were completed in July 1972 and it was disbanded.15

1.2 Scope of OSH Act’s Coverage

The OSH Act applies to every private employer engaged
in a business affecting commerce, regardless of the number
of employees the employer employs.16 Section 19 of the
OSH Act,17 and Executive Order 12196,18 directs the head
of each federal agency to establish and maintain an effective
and comprehensive occupational safety and health program
that is consistent with the standards required of private
employers.

The OSH Act applies “with respect to employment
performed in a workplace in any of the 50 states, the District
of Columbia, Puerto Rico, the Virgin Islands, American
Samoa, Guam, the Trust Territory of the Pacific Islands,
Wake Island, the Outer Continental Shelf Lands, John-
ston Island, and the Canal Zone.”19 However, the OSH

Act’s definition of “employer” does not include states,
political subdivisions of the states, or agencies of the US
government.20 Furthermore, the OSH Act does not apply
to workers who are independent contractors. Independent
contractors lack an “employment relationship” with a firm
but have a business or entrepreneurial relationship.21 The
increasing number of workers who are considered inde-
pendent contractors in the “on-demand” or “gig” economy
narrows the coverage scope of the OSH Act (2).

2 OCCUPATIONAL SAFETY
AND HEALTH STANDARDS

DEVELOPMENT

The OSH Act established processes for promulgating
three types of occupational safety and health standards: (i)
consensus standards; (ii) emergency temporary standards;
and (iii) permanent standards.

2.1 Types of Standards

2.1.1 Consensus Standards

Consensus standards are standards derived from established
federal standards22 or from national consensus standards23

that were in existence when the OSH Act became effective.
Section 6(a) of the OSH Act directed the Secretary to
publish such standards in the Federal Register immediately
after the OSH Act became effective or for a period of up
to two years. These standards became effective as OSHA
standards upon publication without regard to the notice,
public comment, and hearing requirements of the U.S.
Administrative Procedure Act (APA) of 1946.24 The intent
of the interim standards provisions was to give the Secretary
a mechanism to promulgate standards with which industry
was already familiar and to provide a nationwide floor of
minimum health and safety standards.25 The Secretary’s
two-year authority to promulgate interim standards expired
on 29 April 1973. Most OSHA standards are 6(a) standards,
and are based on scientific findings from the 1960s or earlier,
and are widely viewed as obsolete.

2.1.2 Emergency Temporary Standards

Section 6(c)(1) of OSH Act authorizes the Secretary to issue
an emergency temporary standard (ETS) if the Secretary
determines that: (i) employees are exposed to grave danger
from exposure to substances or agents determined to be toxic
or physically harmful or from new hazards; and (ii) such
emergency standard is necessary to protect employees from
such danger.26 An ETS may be issued without regard to
the notice, public comment, and hearing requirements of the
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APA. An ETS takes effect immediately upon publication in
the Federal Register. The key to the issuance of an ETS is
the necessity to protect employees from a grave danger.27

After issuing an ETS, the Secretary must commence the
procedures for promulgation of a permanent standard, which
must issue within six months of the emergency standard’s
publication.

2.1.3 Permanent Standards

Pursuant to Section 6 of the OSH Act, the Secretary is autho-
rized to adopt permanent occupational safety and health
standards to serve the objectives of the OSH Act.28 When
setting a standard for toxic materials or harmful physical
agents, Section 6(b)(5) specifically directs the Secretary to
set a standard “which most adequately assures, to the extent
feasible, on the basis of the best available evidence, that no
employee will suffer material impairment of health or func-
tional capacity even if such employee has regular exposure
to the hazard dealt with by such standard for the period of his
working life.”29

2.2 Requirements for Standards Adoption

The promulgation of permanent occupational safety and
health standards is accomplished by adherence to procedures
similar to informal rulemaking under the APA.30 Upon deter-
mination that a standard should be issued, the Secretary must
first publish the proposed standard in the Federal Register.
Publication is followed by a 30-day period during which
interested persons may submit written data or comments or
file written objections and requests for a public hearing on
the proposed standard. If a hearing is requested, the Secretary
must publish in the Federal Register a notice setting a time
and place for the hearing. Within 60 days after the period for
filing comments, or, if a hearing has been timely requested,
within 60 days of the hearing, the Secretary must either issue
a rule promulgating a standard or determine that no such
rule should be issued. The APA creates a right of action
by an aggrieved person to compel unlawfully withheld or
unreasonably delayed agency action.31 Delay in meeting the
statutory timelines in Section 6 has been a pervasive feature
of OSHA rulemaking.

In the case of the field sanitation standard, where rule-
making was initiated in response to a petition filed in
1972, the D.C. Circuit first held in 1977 that the statutory
deadlines in Sections 6(b)(1) through 6(b)(4) are discre-
tionary rather than mandatory, as long as the Secretary’s
exercise of discretion was honest and fair.32 In 1986, the
D.C. Circuit decided OSHA’s delay in completing work
on the field sanitation standard represented an unreasonable
delay.33 In 1993, petitioners Public Citizen Health Research
Group and the Paper, Allied-Industrial, Chemical & Energy

Workers International Union petitioned OSHA to update
OSHA’s exposure limit for hexavalent chromium (Cr(VI)).
In 1997, Public Citizen petitioned the U.S. Court of Appeals
for the Third Circuit to compel OSHA to complete rule-
making lowering the exposure limit to Cr(VI), but the court
concluded in 1998 that there was no unreasonable delay
and dismissed the lawsuit.34 In 2002, Public Citizen again
petitioned the court and the court granted Public Citizen’s
petition and ordered OSHA to proceed expeditiously with a
Cr(VI) standard.35

2.2.1 Significant Risk

Before OSHA promulgates a permanent occupational safety
and health standard, the agency must determine that an expo-
sure to a particular hazard could lead to material impairment
of health and that exposure to the hazard poses a significant
risk of harm which the new standard will reduce or eliminate.
Although not explicitly stated in the OSH Act, the signifi-
cant risk requirement arose from the Supreme Court’s 1980
review of OSHA’s benzene standard.36 The Court said that
Congress intended for OSHA to eliminate only of signif-
icant risks of harm. In 1991, the Eleventh Circuit struck
down OSHA’s attempt to update nearly 400 exposure limits
by adopting more recent values from the American Confer-
ence of Government Industrial Hygienists.37 The court said
OSHA had to demonstrate that each exposure limit addressed
a significant risk and was feasible to implement.38

2.2.2 Economic and Technological Feasibility

In enacting the OSH Act, Congress did not intend to make
employers strictly liable for unavoidable occupational
hazards. Accordingly, the technological and economic feasi-
bility of compliance with a standard is a factor the Secretary
must consider. As the U.S. Supreme Court explained in
American Textile Mfrs. Inst., Inc. v. Donovan,39 OSHA’s
legislative history makes clear that any standard that is
not economically or technologically feasible would not be
“reasonably necessary or appropriate” as directed by Section
3(8) of the Act.40 Thus, “Congress does not appear to have
intended to protect employees by putting their employers
out of business.”41

Economic Feasibility. In analyzing economic feasi-
bility, the Secretary has tried to determine whether a
proposed standard threatens the competitive stability of an
affected industry.42 The Supreme Court has yet to decide
whether a standard that actually does threaten the long-term
profitability and competitiveness of an industry would
be “feasible.”43 In American Textile Manufacturers, the
Supreme Court has expressly decided, however, that in
promulgating a toxic material and harmful physical agent
standard under Section 6(b)(5), the Secretary is not required
to determine that the costs of the standard bear a reasonable
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relationship to its benefits. Rather, Section 6(b)(5) directs the
Secretary to issue the standard that “most adequately assures
that no employee will suffer material impairment of health,”
limited only by the extent to which this is economically and
technologically feasible, or, in other words, capable of being
done.44

The Supreme Court left open the possibility, however,
that cost-benefit analysis might be required with respect to
standards promulgated under provisions other than Section
6(b)(5) of the OSH Act.45 The Court also left open the
question of whether cost-benefit balancing by the Secre-
tary might be appropriate for deciding between issuance of
several standards regulating different varieties of health and
safety hazards.46 In 1993, OSHA provided the D.C. Circuit
a Supplementary Statement of Reasons47 as a part of the
court’s consideration of the role of cost-benefit analysis for
safety standards in UAW v. OSHA.48 In the Supplementary
Statement, OSHA rejected cost-benefit analysis for safety
standard development.

Technological Feasibility. An OSHA standard must be
technologically feasible for an employer to implement. The
U.S. Court of Appeals for the District of Columbia Circuit
(D.C. Circuit) has made it clear that OSHA is permitted
to impose a standard that only the most technologically
advanced plants have been able to meet in only some of their
operations only some of the time,49 and to require industry to
implement an emerging technology, i.e. one that is “looming
on today’s horizon.”50 In United Steelworkers v. Marshall,
the D.C. Circuit stated:

“OSHA must prove a reasonable possibility that the
typical firm will be able to develop and install engi-
neering and work practice controls that can meet the
PEL in most of its operations. OSHA can do so by
pointing to technology that is either already in use
or has been conceived and is reasonably capable of
experimental refinement and distribution within the
standard’s deadlines… Insufficient proof of techno-
logical feasibility for a few isolated operations within
an industry, or even OSHA’s concession that respira-
tors will be necessary in a few such operations will
not undermine this general presumption in favor of
feasibility.”51

2.2.3 Rulemaking Analysis Requirements

The provisions of the OSH Act related to rulemaking proce-
dures represent only one of a large number of mandatory
requirements put in place since 1970 by the courts, by
Congress, and by the White House Office of Management
and Budget (OMB). In addition to the requirements of the
OSH Act, OSHA must follow these additional requirements
in promulgating any new occupational safety and health
standard.

2.2.3.1 National Environmental Policy Act The
National Environmental Policy Act (NEPA) of 196952

requires all federal agencies, including OSHA, to prepare
a detailed environmental impact statement in connection
with major federal actions significantly affecting the quality
of the human environment. The Secretary has identified
the promulgation, modification, or revocation of stan-
dards that will significantly affect air, water or soil quality,
plant or animal life, and the use of land or other aspects
of the human environment as always constituting such
major action requiring the preparation of an environmental
impact statement.53 However, promulgation, modification,
or revocation of any safety standard, such as machine
guarding requirements, safety lines, or warning signals
would normally qualify for categorical exclusion from
NEPA requirements. The exclusion for such standards is
because “[s]afety standards promote injury avoidance by
means of mechanical applications of work practices, the
effects of which do not impact on air, water or soil quality,
plant or animal life, the use of land or other aspects of the
human environment.”54

2.2.3.2 Regulatory Flexibility Act and the Small
Business Regulatory Enforcement and Fairness Act
The Regulatory Flexibility Act of 1980 requires OSHA to
conduct a regulatory flexibility analysis when it proposes a
rule that would have significant economic impact on a large
number of small businesses, organizations, or state or local
governments.55 In 1996, Congress amended the Regulatory
Flexibility Act by means of the Small Business Regula-
tory Enforcement and Fairness Act (SBREFA).56 SBREFA
requires OSHA to appoint a special panel of small business
representatives to review all proposed rules,57 allows courts
to order OSHA to comply with any rulemaking procedure
with which they fail to comply,58 and requires that the regu-
latory flexibility analysis be a part a rulemaking.59

2.2.3.3 Paperwork Reduction Act The Paperwork
Reduction Act (PRA) of 198060 (substantially amended in
199561) was designed to reduce the total amount of paper-
work burden the Federal Government imposes on private
businesses and citizens and to maximize the practical utility
of the information collected. For OSHA, the PRA mandates
that OSHA engage in notice and comment rulemaking
before the agency can require any entity to report informa-
tion to it, or when it requires information to be reported to
employees, for example, labeling requirements under the
Hazard Communication Standard.62 OSHA has to show that
any request for information (RFI) is not duplicative of an
existing requirement, takes account of the difficulties that
entities will have in collecting or reporting the information,
and makes provision for the use of current information
technology to reduce the paperwork burden on the entity
who has to report, for example, by providing for electronic
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reporting. The Obama Administration initiated an effort to
improve implementation of the PRA.63

2.2.3.4 Executive Orders Beginning in 1981, a number
of presidential executive orders have placed additional rule-
making responsibilities on federal agencies like OSHA.
President Reagan required that all draft rules from federal
agencies be reviewed by the Office of Information and
Regulatory Affairs (OIRA).64 In September 1993, Presi-
dent Clinton issued Executive Order 12866,65 which states
that federal agencies must assess the costs and benefits
of various regulatory approaches and should choose the
approach that maximizes the net benefits to society.66 Specif-
ically, Executive Order 12866 requires OSHA to assess the
costs and benefits of all proposed and final rules that are
“economically significant.” In January 1996, OMB issued
guidelines expanding Executive Order 12866, instructing
agencies to consider alternative strategies for regulation
and advising them to determine whether regulations should
require different results for different segments of the regu-
lated population.

On 18 January 2007, President George W. Bush issued
Executive Order 1342267 to strengthen President Clinton’s
Executive Order 12866. Executive Order 13422 requires
OMB to review significant agency guidance documents, just
as it already reviews significant agency regulations. Execu-
tive Order 13422 requires agencies: (i) to give OMB advance
notice of their upcoming significant guidance documents;
and (ii) to provide OMB with a draft of the guidance docu-
ment, an explanation of the need for the guidance, and
how it would meet that need. OMB can notify the agency
when additional consultation is required.68 Unlike Executive
Order 12866, Executive Order 13422 specifies that Execu-
tive Branch Regulatory Policy Officers in each cabinet level
department be political appointees.

On 21 January 2011, President Obama issued Executive
Order 13563,69 reaffirming the principles of Executive Order
12866, and encouraging agencies to engage the public before
issuing a notice of proposed rulemaking. Executive Order
13563 also required agencies to review its existing signifi-
cant regulations periodically to determine if any should be
modified or repealed in order to make an agency’s regulatory
program more effective or less burdensome.

On 30 January 2017, President Trump issued Executive
Order 13771 in an effort to reduce regulatory burdens and to
control regulatory costs.70 Executive Order 13771 requires
that any incremental costs associated with new regulations
be offset by the elimination of existing costs associated with
at least two existing regulations.

2.2.3.5 Information Quality Act A two-sentence
rider included in a 2001 appropriations bill gave birth
to what has become known as the Information Quality
Act (also called the Data Quality Act).71 The Information

Quality Act directs the OMB to issue government-wide
guidelines that “provide policy and procedural guidance to
federal agencies for ensuring and maximizing the quality,
objectivity, utility, and integrity of information (including
statistical information) disseminated by federal agencies.”
Following enactment of the Information Quality Act,
OMB issued “Guidelines for Ensuring and Maximizing the
Quality, Objectivity, Utility, and Integrity of Information
Disseminated by Federal Agencies.”72

Even though the text of the Information Quality Act does
not explicitly provide legal rights for any third parties, the
Salt Institute and the U.S. Chamber of Commerce asserted
that they had the right to seek judicial review. Objecting
to guidance issued by the National Institutes of Health that
reducing sodium consumption would result in lower blood
pressure, the Salt Institute and the Chamber sued the Federal
Government. After a federal district court rejected their
claim, they appealed. The U.S. Court of Appeals for the
Fourth Circuit found that the Information Quality Act “does
not grant the rights that appellants claim were invaded.”73 No
further appeal was taken.

3 EMPLOYER DUTIES UNDER THE
OSH ACT

A private employer’s primary duties under the OSH Act are
found in Section 5(a). Each covered employer is required
to: (i) furnish to each employee employment and a place of
employment that are free from recognized hazards that are
causing or are likely to cause death or serious physical harm
to employees; and (ii) comply with occupational safety and
health standards promulgated under the OSH Act.74

3.1 The General Duty Clause

The general duty clause of the OSH Act – the requirement
that an employer has a duty of care even when there is no
specific standard addressing the hazard in question – has
four elements. In National Realty & Construction Co. v.
OSHRC,75 the D.C. Circuit required that OSHA prove
that the workplace condition must present a hazard to an
employee; that the condition is recognized as a hazard; that
the hazard causes, or is likely to cause, death or serious
physical injury to the employee; and that a feasible means
exists to eliminate or materially reduce the hazard.

3.1.1 Condition or Activity Must Be a “Recognized”
Hazard

The general duty clause does not apply to all hazards, but
only to the hazards that are “recognized” by the employer
or in the employer’s industry.76 In American Smelting and
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Refining Company v. OSHRC,77 the U.S. Court of Appeals
for the Eighth Circuit held that the general duty clause not
only is limited to recognized hazards of types detectable only
by the human senses but also encompasses hazards that can
be detected by instrumentation only.

3.1.2 Hazard Must Be Causing or Likely to Cause Death
or Serious Physical Injury

It is not necessary that there be actual injury or death to
trigger a violation of the general duty clause. The purpose of
the OSH Act is to prevent accidents and injuries. Thus, viola-
tion of the general duty clause arises from the existence of
a statutory hazard, not from an injury-in-fact.78 Proof that a
hazard is “causing or likely to cause death or serious physical
harm” does not require a mathematical showing of proba-
bility. Rather, if evidence is presented that a practice could
result in serious physical harm from other than a freakish or
utterly implausible circumstances, the Review Commission’s
determination of likelihood will be accorded considerable
deference by the courts.79 Even though the term “serious
violation” is defined in the OSH Act,80 the term “serious
physical harm” is defined neither in the OSH Act nor in the
Secretary’s regulations, but rather in OSHA Field Operations
Manual (FOM).81 Very few health cases have been brought
under the General Duty Clause because the OSHRC has ruled
that OSHA must show that a significant risk exists as a result
of the hazard. In Kastalon, Inc.82, a case involving exposure
to a carcinogen, the OSHRC vacated a general duty clause
citation because OSHA had not quantified a threshold level
of hazardous exposure as required by the Supreme Court’s
“Benzene” decision.83

3.1.3 Feasible Abatement Method

Congress did not intend to make employers strictly liable for
the presence of unsafe or unhealthful conditions on the job;
therefore, the employer’s general duty must be an achievable
one. The term “free” has been interpreted by the courts,
and the Review Commission, to mean something less than
the complete absence of hazards. Instead, the courts and
the Review Commission have held that the employer has a
duty to render the workplace free only of hazards that are
preventable.84 When technology does not exist to prevent a
hazard, OSHA does not require prevention by shutting down
the employer’s operation. Rather, the Secretary must be able
to show that “demonstrably feasible” measures would have
materially reduced the hazard.

3.2 Employer Duties Arising from
Single-Substance Health Standards

Section 5(a)(2) of the OSH Act85 imposes on employers
a duty to comply with the occupational safety and health

standards promulgated by the Secretary. Specific safety or
health standards take precedence over the general duty
clause but only with respect to hazards expressly covered by
the standard in question.86 Occupational health and safety
standards87 promulgated by the Secretary pursuant to the
OSH Act are often lengthy, encompassing hundreds of pages
in the Code of Federal Regulations (C.F.R.). A comprehen-
sive analysis of these standards, many of which were adopted
in 1971 as interim standards under Section 6(b),88 is beyond
the scope of this chapter.89

Previously established federal standards were used to
set workplace exposure limits for approximately 400 chem-
ical and hazardous substances. These were referred to as
threshold limit values (TLVs) and were expressed in terms of
milligrams of substance per cubic meter of air and/or parts of
vapor or gas per million parts of air. TLVs were defined as
representing conditions under which it was believed nearly
all workers could be repeatedly exposed day after day for
their working life without experiencing any adverse health
effects.90

Amid ongoing criticism that the exposure limits set in
OSHA’s original start-up standards were out-of-date scientif-
ically, OSHA proposed on 7 June 1988 to amend and expand
the permissible exposure limits (PELs) for air contaminants
covered in the 29 CFR 1910.1000 Z-Tables.91 The rule
revised PELs for many of the approximately 400 contam-
inants that were the subject of the original standard. In
addition, the air contaminants standard established PELs for
substances not previously regulated by OSHA.92

Immediately following promulgation, the revised air
contaminants standard was challenged in court by various
labor and industry groups. In 1992, the U.S. Court of Appeals
for the Eleventh Circuit vacated the standard.93 The Eleventh
Circuit ruled that OSHA had failed to establish that each
proposed PEL reduced a significant risk to worker health and
that each exposure limit was technologically and econom-
ically feasible for the affected industries. OSHA decided
not to appeal the decision to the U.S. Supreme Court, and
returned to its original 1971 limits.94 The Eleventh Circuit’s
decision was a major blow to OSHA’s multiple-substance
rulemaking approach, the proponents of which contended
that OSHA could not feasibly undertake rulemaking for each
regulated contaminant to the depth that the court required.

OSHA has promulgated single-substance health standards
pursuant to Section 6(b). Each permanent standard adopted
under Section 6(b) can be viewed as a “complete” standard
since each provides not only a specific value for the level
of exposure to the toxic substance but also the specifications
as to monitoring, engineering controls, personal protective
equipment (PPE), recordkeeping, medical surveillance, and
training. What follows is a short summary of the major
occupational health standards and regulations promulgated
by OSHA since 1970. The reader is cautioned to consult
the exact language of any particular standard in the C.F.R.
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to determine the precise compliance duties set forth in the
particular standard of interest.

3.2.1 Acrylonitrile

Acrylonitrile is used principally as a monomer in the
manufacture of synthetic polymers, especially polyacryloni-
trile that comprises acrylic fibers. Acrylonitrile is highly
flammable and toxic and undergoes explosive polymer-
ization. In September 1978, OSHA issued a permanent
standard governing workplace exposure to acrylonitrile.95

The standard sets a PEL of 2 ppm of air over an eight-hour
period. The standard also sets a ceiling limit of 10 ppm
for any 15-minute period and an action level (AL) of
1 ppm. Exposure above the AL triggers periodic monitoring
requirements, medical surveillance, protective clothing
and equipment requirements, employee information and
training, and housekeeping. Skin or eye contact with the
substance is prohibited.

3.2.2 Asbestos

In 1971, OSHA’s first asbestos standard – derived from a
national consensus standard – established an eight hour time-
weighted average (TWA) PEL of 12 fiber/cc (fibers per cubic
centimeter). In 1972, OSHA issued an ETS and limited the
eight-hour TWA of airborne concentration of asbestos to five
fibers greater than 5 μm in length per milliliter of air (the
“5-fiber standard”),96 and then provided that the PEL would
decrease to 2 fiber/cc effective from 1 July 1976.97 The D.C.
Circuit upheld OSHA’s new asbestos standard although the
court noted that some of the questions involved in OSHA
standard setting lie “on the frontiers of scientific knowledge”
and that some of OSHA’s “policy choices” are not “suscep-
tible to the same type of verification or refutation by refer-
ence to the record” as adjudicatory decision-making.98

In 1975, OSHA initiated new rulemaking proceeding and
issued a proposed revised asbestos standard, but this proposal
was never promulgated. Then, in 1983, OSHA issued another
ETS for asbestos, this time reducing the PEL to 0.5 fiber/cc.99

However, OSHA failed to convince the Fifth Circuit that
workers faced a grave danger during the six-month lifespan
of an ETS.100 In 1986, OSHA issued a revised asbestos
rule.101 The revised rule consisted of two simultaneously
issued asbestos standards, one for general industry and the
other for construction.102 The new rules covered asbestos and
nonasbestiform tremolite, actinolite, and anthophyllite103

and reduced the eight-hour TWA from 2 fiber/cc of air to
0.2 fiber/cc of air.

The revised standards were challenged by the Asbestos
Information Association of North America (AIA) and by the
Building and Construction Trades Department (BCTD) of
the AFL-CIO. The unions challenged OSHA’s refusal to set
a lower eight-hour TWA of 0.1 fiber/cc of air. OSHA claimed

it promulgated the higher limit because the lower limit was
not feasible in the entire industry, and OSHA had discretion
to decide what industries should be grouped together for
regulatory purposes. The D.C. Circuit disagreed and held that
if OSHA was concerned with the administrative problems
involved in desegregating industrial sectors for purposes
of the TWA, it must make specific findings on the issue.
Therefore, the D.C. Circuit remanded to OSHA on this issue,
as well as on whether a short-term exposure limit (STEL)
should be established.104 In 1988, OSHA established an
asbestos STEL of 1 fiber/cc of air over a 30 minute sampling
period.105 OSHA decided that the eight-hour TWA issue
would require additional rulemaking, and the D.C. Circuit
approved the OSHA decision.

In August 1994, OSHA published a final rule lowering
the PEL for all three forms of asbestos – tremolite, antho-
phyllite, and actinolite – fibers to 0.1 fiber/cc of air.106

The standard also required building owners to disclose the
presence of asbestos in their buildings and enacted a new
protective scheme requiring stricter controls for operations
deemed to be more hazardous including provisions requiring
building owners to inform employers of workers who may
be exposed to materials within their facility presumed to
contain asbestos. In addition, negative-pressure enclosures
were required for workers removing “high-risk” asbestos-
containing materials. The new rule affected general industry,
the construction industry, and the shipyard industry.107

Eighteen different legal challenges to the 1994 standard,
and to revisions to the standard that were published in 1995
and 1996, were filed by various industry and labor groups,
and the cases were consolidated in the Fifth Circuit. OSHA
then set about settling these challenges with the various
parties. In January 1995, OSHA settled with the National
Brake Care Coalition, allowing the use of chemical solvent
sprays to clean asbestos-lined brake and clutch assemblies. In
March 1995, several roofing contractors and the Safe Build-
ings Alliance settled their challenges when OSHA agreed to
amend the rule to allow employers to rely on information
submitted by the roofers’ association concerning negative
exposure assessment and to allow alternative methods of
compliance for installation, removal, repair and maintenance
of certain roofing materials.

In settling with the AFL-CIO, OSHA agreed (among
other things) to make certain modifications to the training
programs prescribed for construction and shipyard workers.
OSHA also agreed to require construction and shipyard
employers to notify employees who are required to wear
respirators under the rule that they may require their
employer to provide a powered, air-purifying respirator
instead of a negative-pressure one and to require that
warnings about exposure be communicated to workers
in an effective manner.108 OSHA settled with the Amer-
ican Iron and Steel Institute by allowing (among other
items) a “competent person” simply being “available,” not
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necessarily at the worksite itself, for consultation while
Class II, III, or IV work is being performed under 29 C.F.R.
§ 1926.1101. OSHA also allowed negative exposure assess-
ments may be made by a competent person based on
“professional judgment.” All the other challenges to the
final asbestos rule were withdrawn, except for one.

In July 1997, in response to a challenge by the AIA, the
Fifth Circuit vacated the construction and shipyard standards
on asbestos-containing asphalt roof coatings and sealants,
stating that the standards were not supported by substantial
evidence.109 Specifically, the court held that OSHA had not
made a critical distinction between built-up roofing, which
the court said “poses real risks of exposure,” and roofing
sealants, which the Secretary had not seriously argued posed
a significant risk of asbestos exposure. OSHA published revi-
sions to the rule to conform to the Fifth Circuit decision110

and the litigation over the asbestos standard was concluded.

3.2.3 Benzene

In 1971, OSHA adopted an eight-hour PEL for benzene
of 10 ppm based on a consensus standard adopted by the
American National Standards Institute (ANSI) for nonma-
lignant health effects. In 1978, OSHA issued a new standard
based on accumulating epidemiologic evidence that benzene
caused leukemia, and set the PEL to the lowest feasible level
industry could achieve, that is, 1 ppm.111 The 1 ppm standard
was first invalidated by the Fifth Circuit. On appeal, the U.S.
Supreme Court affirmed, finding that OSHA had failed to
show that exposure above the 1 ppm limit presented a “signif-
icant risk of material health impairment” to workers.112 The
court said that a standard, to be “reasonably necessary and
appropriate” within the meaning of Section 3(8) of the OSH
Act, had to materially reduce a “significant” risk to workers
and that required OSHA to make a determination that risk at
the current levels would be eliminated at the level in the new
standard.113

In 1985, OSHA again proposed to reduce the PEL
from 10 to 1 ppm.114 In 1987, OSHA issued a revised
benzene standard.115 The revised standard sets the eight-
hour TWA for benzene at 1 ppm, and the STEL at 5 ppm for
a 15 minute sampling period.116 Under the revised standards,
the employer must provide a medical surveillance program
to monitor the health of employees exposed to benzene in
amounts over the AL of 0.5 ppm for more than 30 days per
year. In addition, OSHA requires a medical removal plan for
temporary and permanent removal of employees showing
adverse health effects from benzene exposure. The employer
is required to provide six months of medical removal protec-
tion benefits to a removed employee, unless the employee
has been transferred to a comparable job with benzene
exposure below the AL.117 Union and industry petitions for
judicial review of the new standard were withdrawn from
the Third and D.C. Circuit Courts of Appeal in November

1987, shortly before the effective date of the new benzene
standard.

3.2.4 Beryllium

The Atomic Energy Commission (AEC) was the first federal
agency to develop an exposure limit for beryllium. In 1949,
the AEC adopted an exposure limit of 2 μg m−3 for all work-
places under its jurisdiction. In 1971, OSHA adopted 425
PELs for air contaminants, including a beryllium exposure
limit of 2 μg m−3.118 In 1975, OSHA proposed a beryllium
standard for all industries based on studies showing that
beryllium caused cancer in animals,119 but the rulemaking
was never completed.

In 1999 and 2001, the Paper Allied-Industrial, Chemical,
and Energy Workers Union, Public Citizen Health Research
Group and others petitioned OSHA to issue an ETS on
beryllium. OSHA denied the petitions for an ETS. In 2002,
OSHA published a request for information (RFI).120 The RFI
solicited information pertinent to occupational exposure to
beryllium including (i) current exposures to beryllium; (ii)
the relationship between exposure to beryllium and the devel-
opment of adverse health effects; (iii) exposure assessment
and monitoring methods; exposure control methods; and (iv)
medical surveillance.

In 2015, OSHA published a notice of proposed
rulemaking.121 In 2017, OSHA published its final rule,
Occupational Exposure to Beryllium and Beryllium
Compounds.122 OSHA concluded that the new PEL of
0.2 μg m−3 reduced the significant risk that beryllium posed
to health to the maximum extent that is technologically
and economically feasible.123 On 21 March 2017, OSHA
published a delay of the effective data for the final beryllium
rule to 20 May 2017124 to be in conformance to the 20
January 2017 Presidential directive for agencies to consider
further delaying the effective date for regulations across all
federal agencies beyond the initial 60-day period.125

In the final rule, OSHA issued three separate stan-
dards – for general industry, for shipyards, and for
construction. Concerns were raised by the construction
and shipyard sectors about ancillary procedures such as
housekeeping and PPE that were required in the final rule
relating to abrasive blasting. OSHA proposed to revoke the
ancillary provisions applicable to construction and ship-
yards, but retain the new lower PEL of 0.2 μg m−3 and the
STEL of 2.0 μg m−3 for these sectors.126

3.2.5 1,3-Butadiene

Butadiene is a flammable and carcinogenic chemical used
in the production of synthetic rubber. In October 1985, the
Environmental Protection Agency (EPA), under the Toxic
Substances Control Act (TSCA),127 referred 1,3-butadiene
to OSHA for regulatory action. In 1986, OSHA issued an
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advanced notice of proposed rulemaking128 and a proposed
standard in 1990.129 In November 1996, after a negotiated
rulemaking process130 involving OSHA, the United Steel-
workers of America, the International Chemical Workers
Union, the Institute of Synthetic Rubber Products, and the
Olefins Panel of the Chemical Manufacturers Association,
a final rule for exposure to 1,3-butadiene was published.131

The standard called for reduction in the PEL from 1000 to
1 ppm over an eight-hour period and for a STEL of 5 ppm.
If exposures reach 0.5 ppm, additional engineering controls
are to be implemented. The rule also covers medical surveil-
lance, exposure monitoring, and other issues.

3.2.6 Cadmium

Cadmium is a heavy metal that has been linked to lung
cancer and kidney disease. However, when OSHA first
adopted a 100 μg m−3 eight-hour PEL for cadmium fume,
and 200 μg m−3 for cadmium, it based those levels on noncar-
cinogenic health effects such as gastritis and anemia.132

In 1986, the International Chemical Workers Union, after
OSHA rebuffed their request for an ETS, sued to compel
OSHA to issue an ETS, but lost again.133 The plaintiffs
returned to court in 1989 because in the intervening time
OSHA had not issued a proposed standard for cadmium.
In February 1990, OSHA did finally publish a proposed
standard.134 OSHA asked the court for an extension of six
months on the 1992 date for a final standard. The court set
an August 31 deadline saying that OSHA’s procrastination
“has been too lengthy for us to temporize any longer.”135

OSHA issued its final rule for cadmium exposure on
14 September 1992.136 The rule set an eight-hour PEL of
5 μg m−3 of air – to be achieved primarily by engineering
controls – and an AL of 2.5 μg m−3. For operations in certain
industries, OSHA found that the PEL could be feasibly be
achieved through engineering and work practice controls and
established a “separate engineering control airborne limit”
(SECAL) of 50 and 15 μg m−3 depending on the industry and
operation at issue.137

After promulgation, nine different lawsuits challenging
the standard were filed by various manufacturers and
industry groups. By June 1993, OSHA had settled all
but one of these challenges by addressing what specific
measures the individual manufacturers needed to take to
comply with the standard. In the remaining challenge by
the Color Pigments Manufacturers Association (CPMA),
who represented dry color formulators, CPMA argued that
cadmium compounds used as pigments and paints should not
have been given the same PEL as other cadmium compounds
because they were less soluble. The court rejected CPMA’s
argument and held that the rulemaking record justified
including cadmium pigments into the standard.138 The court
then found that OSHA lacked evidence about current expo-
sures in the dry color formulator industry and remanded to

OSHA to restudy the technological and economic feasibility
of the final cadmium standard for dry color formulators.139

3.2.7 Cotton Dust

Exposure to cotton dust can cause byssinosis, a pneumoco-
niosis also known as “brown lung.” In 1971, OSHA adopted
an eight-hour PEL of total cotton dust of 1000 μg m−3 that
had been issued under the Walsh–Healey Public Contracts
Act. In June 1978, OSHA promulgated a new cotton dust
standard that sets different PELs for yarn manufacturing,
(200 μg m−3) slashing and weaving (750 μg m−3) and for all
other processes (500 μg m−3).140

The cotton dust standard was challenged by the textile
manufacturers on the grounds (among others) that OSHA had
not adequately assessed the risk of exposure on the health
of workers,141 but the Supreme Court rejected that argument
saying “[I]t is difficult to imagine what else the agency could
do to comply with this Court’s decision in [Benzene].”142

The standard was also challenged as violating Section 3(8) of
the OSH Act, which required that a standard be “reasonably
necessary or appropriate … ”, but OSHA pointed to Section
6(b)(5) “to the extent feasible” requirement as controlling.
The Court agreed with OSHA stating that feasible means
“capable of being done.”143 The Court also rejected the
manufacturers’ contention that OSHA should have done a
cost-benefit analysis, by stating “cost-benefit analysis is not
required by the statute because feasibility analysis is.”144

In 1978, OSHA also issued a companion standard regu-
lating cotton dust in the cotton ginning industry requiring
medical surveillance, work practices and respirator use,
warning signs and training.145 The standard was vacated by
the Fifth Circuit because OSHA had not proved a significant
risk of harm from exposure.146

3.2.8 1,2-Dibromo-3-Chloropropane

In March of 1978, OSHA promulgated a permanent standard
regarding 1,2-dibromo-3-chloropropane (DBCP), a pesticide
compound used extensively in the 1970s, but later found to
cause male sterility.147 The DBCP standard, which became
effective from 17 April 1978, sets a PEL of 1 ppb (part
per billion) of air over an eight-hour period. Where engi-
neering controls and work practices are not sufficient to
reduce exposure to permissible limits, respirators may be
used as a supplement in order to achieve the required protec-
tion. Protective clothing is required where eye or skin contact
may occur. The standard does not apply to the use of DBCP
as a pesticide, or when it is stored, transported, or distributed
in sealed containers.

3.2.9 Ethylene Oxide

Ethylene oxide (EtO) has been manufactured in the United
States since 1925 and is an important industrial chemical
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used as an intermediate in the production of ethylene glycol
and other chemicals, and as a sterilant for foods and medical
supplies. It is a colorless, flammable gas or refrigerated liquid
with a faintly sweet odor.

In 1971, OSHA adopted a standard for ethylene oxide,
and in 1981 was petitioned to issue an ETS, but denied the
petition and was sued. OSHA issued a final rule for ethylene
oxide on 22 June 1984 and established an eight-hour TWA
of 1 ppm, but deferred setting a STEL.148 Several months
later, OSHA concluded that a STEL was not warranted
based on available health data. This decision was chal-
lenged in court, and the D.C. Circuit, while upholding
the validity of the eight-hour TWA of 1 ppm, ruled that
OSHA’s decision regarding the STEL should be remanded
for further consideration.149 OSHA hesitated and received a
reprimand from the D.C. Circuit. The court stated, “enough
is enough,” and warned OSHA that it was “treading at the
very lip of the abyss of unreasonable delay.”150 Finally,
in 1988, OSHA set an ethylene oxide STEL of 5 ppm
for a 15 minute period.151 The ethylene oxide standard
requires the use of engineering and work practice controls,
when feasible, as well as medical surveillance, protec-
tive clothing and equipment, and employee training and
warnings.152

3.2.10 Formaldehyde

Formaldehyde is a common building block for the synthesis
for more complex compounds and materials. Most formalde-
hyde is used in the production of polymers and other chem-
icals. OSHA set its original standard for formaldehyde in
1971 at an eight-hour TWA of 3 ppm, a maximum peak for
30 minutes of 10 ppm and a ceiling limit of 5 ppm for any
10-minute period.

OSHA was asked to lower the PEL for formaldehyde in
1981 but declined to issue an ETS. The United Auto Workers
sued OSHA and a federal district court found OSHA’s failure
to issue a standard to be arbitrary and capricious and ordered
OSHA to reconsider its decision.153 On appeal, the D.C.
Circuit threatened to hold OSHA in contempt if it did not
issue a standard.154 OSHA did issue an updated formalde-
hyde standard in 1987, and lowered the PEL to an eight-hour
TWA of 1 ppm, revoked the peak limit and set a STEL of
2 ppm.155

In 1992, the formaldehyde standard was significantly
revised, among other things, to lower the existing PEL from
1 to 0.75 ppm for the eight-hour TWA.156 The revisions
were prompted by a decision of the D.C. Circuit to remand
the 1987 standard for OSHA’s reconsideration of several
issues.157 The standard, as amended, added medical removal
protection (MRP) provisions for workers suffering from
specific conditions that supplement its medical surveil-
lance requirements. The revised standard also requires
specific hazard labeling and annual employee training.

The amendments became effective from various dates in
1992.

3.2.11 Hexavalent Chromium

Hexavalent chromium (Cr(VI)) is a carcinogenic chem-
ical used in the plating and welding operations, dyes and
pigments, leather tanning, and wood preserving. The most
common oxidation states of chromium are +2, +3, and
+6, with +3 being the most stable. Oxidation states +1,
+4, and +5 are rare. Chromium compounds of oxida-
tion state +6 are powerful oxidants. An investigation into
hexavalent chromium release into groundwater supplies of
drinking water formed the plot of the motion picture Erin
Brockovich.

In 1993, the Oil, Chemical and Atomic Workers Union
petitioned OSHA to adopt a more stringent standard for
hexavalent chromium based on the risk of cancer for exposed
workers.158 Many years went by without action by OSHA.
In 2002, the U.S. Court of Appeals for the Third Circuit, in
response to a petition from Public Citizen Health Research
Group, ordered OSHA to promulgate a standard.159

In 2006, OSHA published a final rule for exposure to
hexavalent chromium and established a PEL of 5 μg m−3.160

The standard also covers medical surveillance, exposure
monitoring, respirators, training, recordkeeping, and other
issues. In 2009, after several challenges were filed, a three-
judge panel of the Third Circuit (including retired U.S.
Supreme Court Justice Sandra Day O’Connor) upheld the
PEL of 5 μg m−3 and all other aspects of the standard,
but required OSHA to provide a fuller explanation for its
employer exposure notification requirements (which OSHA
limited to just those exposures which exceeded the PEL).161

In 2010, OSHA decided to revise its notification require-
ments to require employers to notify employees of the results
of all exposure determinations.162

3.2.12 Inorganic Arsenic

In May 1978, OSHA issued a permanent standard for
inorganic arsenic.163 The standard established an eight-
hour TWA PEL of 10 μg m−3, and also specified various
other requirements such as engineering and work practice
controls, respiratory protection, and employee monitoring
and training. The standard was challenged by industry,164

and it was remanded to OSHA by the U.S. Court of Appeals
for the Ninth Circuit for reconsideration in light of the
Supreme Court’s decision invalidating the benzene standard
in Industrial Union Dept. v. American Petroleum Institute.165

In 1983, OSHA published a final risk assessment indicating
that the 10 μg limit reduced the risk of lung cancer by about
98% from the previous TLV of 500 μg and that such a
reduction satisfies the U.S. Supreme Court’s “significant
risk” test.166 The Ninth Circuit later upheld the standard
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as supported by substantial evidence of a significant health
risk.167 The standard applies to all occupational exposures to
inorganic arsenic, except employee exposures in agriculture
or industries involving pesticide application, the treatment
of wood with preservatives, or the use of wood preserved
with arsenic.

3.2.13 Lead

In 1971, OSHA adopted a national consensus standard of an
eight-hour PEL of 200 μg m−3 of lead. In 1975, OSHA issued
a proposed standard that contained an eight-hour PEL of
100 μg m−3 and provisions for monitoring, training, medical
surveillance, and MRP.168

In November 1978, OSHA issued a permanent standard
regulating occupational exposure to lead.169 The final stan-
dard set an eight-hour PEL of 50 μg m−3 of air – one-half
of what OSHA had proposed. The standard required, among
other things, the use of respirators and protective work
clothing and equipment whenever lead exposure exceeds the
PEL, compliance with vigorous rules on housekeeping and
hygiene, biological monitoring, and medical surveillance.
The standard also required a controversial MRP provision
pursuant to which certain workers must be removed from
the exposed workplace without loss of earnings, benefits, or
seniority for at least 18 months. The standard further required
employers to create safety and health training programs
for their workers exposed to lead; to keep detailed records
on environmental (workplace) monitoring, biological moni-
toring, and medical surveillance; and to make those records
available to workers, certain of their representatives, and the
government.

The lead standard was challenged by the industry and by
labor and the D.C. Circuit stayed compliance with the PEL.
The D.C. Circuit rejected most challenges and upheld the
standard (including the PEL and MRP provisions) as to 10
industries, including primary and secondary lead smelting
and battery manufacturing.170 However, with respect to 39
other industries, the court held that OSHA failed to present
substantial evidence or adequate reasons to support the
feasibility of the standard for those industries and thus
remanded to the Secretary for reconsideration of the techno-
logical and economic feasibility of the standard as to those
industries.171

OSHA subsequently amended the standard to require
employers that cannot reach the PEL to reduce exposure only
to the lowest feasible level. OSHA also found that the stan-
dard of 50 μg m−3 of air was technologically and econom-
ically feasible for all but nine of the remand industries.172

OSHA continued to gather information as to these nine
industry sectors, and on 11 July 1989, OSHA issued a state-
ment of reasons as to why the 50 μg standard was feasible
through engineering controls for eight of the remaining
nine sectors.173 For the ninth industry sector, nonferrous

foundries, OSHA found the 50 μg standard was technologi-
cally, but not economically, feasible for small foundries, and
therefore promulgated a bifurcated standard for large and
small nonferrous foundries.174

In March 1990, the D.C. Circuit upheld the standard with
respect to all but six industries,175 and finally, on 19 July
1991, the court lifted its existing stay of the standard’s engi-
neering and work practice control requirements with respect
to all of those six industries, except the brass and bronze ingot
manufacturing industry.176 In a notice published in October
1995, OSHA set the final lead standard for brass and bronze
ingot manufacturers at an eight-hour TWA of 75 μg m−3 of
air, reflecting an agreement reached between the agency and
the two trade associations that finally settled all litigation
arising out of the 1978 standard. These employers had six
years to meet the 75 μg limit.177

In May 1993, in response to the Housing and Community
Development Act of 1992,178 OSHA published an interim
final rule intended to protect construction workers who
are exposed to lead on the job. The interim rule reduced
the PEL for lead in construction from an eight-hour TWA
of 200 μg m−3 of air to 50 μg, and it established a 30 μg
threshold beyond which exposed workers are to be provided
additional protections, including medical surveillance. The
interim rule is to remain in effect until OSHA promulgates a
final rule on the subject.179

The U.S. Environmental Protection Agency has published
a final rule setting national training, certification, and
accreditation standards for people conducting lead-based
paint inspections, risk assessments, and abatement in certain
houses and child-occupied facilities. The rule, which EPA
was required to develop under Sections 402 and 404 of the
Toxic Substances Control Act of 1976, includes a model
state program by which states can seek permission from EPA
to administer their own training, certification, and abate-
ment programs. The agency omitted, however, controversial
provisions that had targeted lead-based paint activities in
commercial and public buildings.180

In 2016, OSHA announced in its Spring Regulatory
Agenda that it would start pre-rule activities to consider the
blood lead level (BLL) for medical removal.181 OSHA stated
“the lead standards for general industry and construction are
based on lead toxicity information that is over 35 years old.
OSHA lead standards allow for the return of the employee to
former job status at a BLL< 40 μg dL−1. The U.S. Depart-
ment of Health and Human Services, Council of State
and Territorial Epidemiologists (CSTE), and California’s
Medical Management recommends that BLLs among all
adults be reduced to<10 μg dL−1.” OSHA planned to publish
an Advanced Notice of Proposed Rulemaking later in 2016
to seek input from the public to identify possible areas of the
lead standards for revision to improve protection of workers
in industries and occupations where preventable exposure to
lead continues to occur.
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3.2.14 Methylene Chloride

Methylene chloride, or dichloromethane, is a colorless,
volatile liquid with a moderately sweet aroma. It is widely
used as a solvent, the general view being that it is one of the
less harmful of the chlorocarbons, and it is miscible with
most organic solvents.

In 1971, OSHA adopted the Walsh–Healey Act eight-
hour TWA PEL of 500 ppm, a ceiling limit of 1000 ppm and
a maximum peak above the ceiling or 2000 ppm for three
minutes in a two-hour period. In 1985, evidence began to
emerge that methylene chloride was linked to an increased
risk of cancer, heart attack, and nerve damage. The United
Auto Workers petitioned for an ETS, but OSHA denied the
petition.182 In 1992, OSHA proposed to reduce the eight-
hour TWA PEL to 25 ppm (with an AL of 12.5 ppm) and to
establish a STEL of 125 ppm averaged over 15 minutes.183

On 10 January 1997, a final OSHA standard for expo-
sure to methylene chloride was published after considerable
debate about the cancer risk posed by methylene chloride.184

The final rule was to be phased in over 3 years. Other
than the reduction of the PEL to 25 ppm, other provisions
required employers to provide training, medical surveil-
lance, and exposure monitoring. On 22 September 1998,
OSHA amended its methylene chloride standard by adding a
provision for temporary MRP benefits for employees who
are removed or transferred to another job because of a
medical determination that exposure to methylene chloride
may contribute to the worker’s existing skin, heart, liver, or
neurological disease.185

The final rule on methylene chloride was challenged by
the United Auto Workers (UAW), Eastman Kodak, and the
Halogenated Solvents Industry Alliance (HSIA) and several
individual companies. All cases were consolidated in the
D.C. Circuit.186 The trade association’s suit sought review of
the standard under the Small Business Regulatory Enforce-
ment Fairness Act of 1996.187 The UAW and the HSIA
came to agreement with OSHA on the issues in dispute188

and OSHA sought public comment on their Motion for
Reconsideration.189 In response to these challenges, OSHA
revised its final rule to extend dates for certain employers to
come into compliance with engineering controls and respira-
tory protection and to provide MRP.190

OSHA also faced opposition over the standard from
the American College of Occupational and Environmental
Medicine (ACOEM). The physicians’ group sought a
reopening of the methylene chloride rulemaking, arguing
that allowing required medical surveillance to be conducted
by health care professionals other than licensed doctors was
a “radical departure” from other OSHA standards and put
employees at risk of incorrect diagnosis and treatment, but
OSHA denied ACOEM’s petition.

In 2007, OSHA announced a review of the Methylene
Chloride Standard191 in accordance with the requirements

of the Regulatory Flexibility Act and Section 5 of Executive
Order 12866.192 The review considers the continued need for
the rule; whether the rule overlaps, duplicates, or conflicts
with other federal, state, or local regulations; and the degree
to which technology, economic conditions, or other factors
may have changed since the rule was evaluated.

3.2.15 Methylenedianiline

In 1985, EPA prompted OSHA to examine what regula-
tory action OSHA should take to protect employees from
methylenedianiline.193 OSHA impaneled a negotiated
rulemaking advisory committee to develop a perma-
nent standard194 and the committee’s recommendations,
covering general industry and construction, were published
in 1987.195 In 1989, OSHA proposed a methylenediani-
line rule196 and adopted a final rule in 1992.197 No legal
challenges to the final rule were filed.

3.2.16 Noise

In science and engineering, noise is an undesirable compo-
nent that obscures a desired signal. For occupational health,
noise is unwanted, and potentially harmful, sound. Sound is
generally known as the vibrational transmission of mechan-
ical energy that propagates through matter as a wave that
is audibly perceived by living organisms by the sense of
hearing. For humans, hearing is limited to frequencies
between about 20 Hz (Hertz) and 20 kHz, with the upper
limit generally decreasing with age. Since the human ear
does not have a flat spectral response, sound pressure levels
are often “frequency weighted” so that the measured level
will match perceived levels more closely. The International
Electrotechnical Commission (IEC) has defined several
weighting schemes. A-weighting attempts to match the
response of the human ear to noise and A-weighted sound
pressure levels are labeled dBA. C-weighting is used to
measure peak levels.

OSHA’s standard for occupational exposure to noise
specifies a maximum eight-hour TWA PEL of 90 dB (deci-
bels on the A-weighted scale).198 Employers are required
to use feasible engineering or administrative controls, or
a combination of both, whenever employee exposure to
noise in the workplace exceeds the PEL. PPE may be used
to supplement the engineering and administrative controls
where such controls are not able to reduce the employee
exposure to within the permissible limit.

In 1983, OSHA issued a final hearing conservation
amendment to the noise standard.199 Under the amend-
ment, the employer must establish a baseline audiometric
measurement from which it must compare subsequent
annual measurements to determine if a shift in hearing
capability has occurred for any employees whose expo-
sures equal or exceed an eight-hour TWA of 85 dBA.200
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To determine if the exposure equals, or exceeds this AL,
employers are required to use personal sampling of noise
where factors, such as high worker mobility or significant
variation in sound levels, make area monitoring generally
inappropriate.201 The employer must make hearing protec-
tors available to all employees whose exposure equals or
exceeds an eight-hour TWA of 85 dBA and must ensure
that hearing protectors are worn by any employee who has
experienced a shift in hearing capability.202 The U.S. Court
of Appeals for the Fourth Circuit upheld the amendment.203

In 1987, OSHA sought public comments as to what extent
the information collection requirements of the noise stan-
dard could be reduced without lessening the standard’s effec-
tiveness in preventing hearing loss. OSHA later announced,
however, that no such changes would be made.204 On 1
July 2002, OSHA issued a final rule revising the criteria for
recording hearing loss cases in several ways. In the final rule,
OSHA required the recording of Standard Threshold Shifts
(10 dB shifts in hearing acuity) that have resulted in a total
25 dB level of hearing above audiometric zero, averaged over
the frequencies at 2000, 3000, and 4000 Hz, beginning in the
year 2003.205

3.2.17 Respirable Crystalline Silica

The historical OSHA PEL for general industry is based
on a formula recommended by the American Conference
of Governmental Industrial Hygienists (“ACGIH”), first in
a “Notice of Intended Change” in 1968, and then finally
adopted in 1972.206 The historical PEL for construction and
maritime, which was derived from ACGIH’s 1962 TLV, was
based on particle counting technology, which is now consid-
ered obsolete. NIOSH reviewed silica hazards in 2002 and
recommended an exposure limit of 0.05 mg m−3 to reduce the
risk of developing silicosis, lung cancer, and other adverse
health effects.207

In 2006, the ACGIH revised their TLV, adopting an expo-
sure limit of 0.025 mg m−3 for respirable crystalline silica.
Both industry and worker groups have recognized that a new
comprehensive standard for crystalline silica was needed
to provide for exposure monitoring, medical surveillance,
and worker training. The legal basis for developing such a
proposed rule is a preliminary determination that workers are
exposed to a significant risk of silicosis and other serious
disease and that rulemaking is needed to reduce the risk.
A standard for occupational exposure to crystalline silica
appeared at the top of OSHA’s Regulatory Agenda for many
years.

On 12 September 2013, OSHA published a proposed rule,
Occupational Exposure to Respirable Crystalline Silica,208

and published a final rule on 25 March 2016.209 OSHA
issued two separate standards – one for general industry
and maritime, and one for construction. The final estab-
lishes a new eight-hour TWA PEL of 50 μg m−3, and an

AL of 25 μg m−3 in all industries covered by the rule.
It includes other provisions to protect employees such as
requirements for exposure assessment, detailed methods for
controlling exposure, respiratory protection, medical surveil-
lance, hazard communication, and recordkeeping. On 19
October 2017, OSHA issued guidance for enforcing 29
C.F.R. Section 1926.1153, Respirable Crystalline Silica.210

OSHA’s Respirable Crystalline Silica final rule was
legally challenged by industry and labor. The court rejected
all five of industry’s challenges.211 The North American
Building Trades Union petitioned for review of two parts of
the final rule: (i) the requirement that medical surveillance
for construction workers be provided only if the employee
has to wear a respirator for 30 days for one employer in
a one-year period; and (ii) the absence of MRPs from the
final rule. The court ruled that OSHA has failed to explain
adequately its decision to omit MRPs from the rule and
remanded that issue for further consideration by OSHA.212

3.2.18 Vinyl Chloride

Vinyl chloride is used to make polyvinyl chloride (PVC).
PVC is used to make a variety of plastic products, including
pipes, wire and cable coatings, and packaging materials.
A link between vinyl chloride exposure and angiosarcoma
of the liver in rubber industry workers was published in
the early 1970s (3). On 5 April 1974, OSHA promulgated
an emergency standard for vinyl chloride and a permanent
standard on 1 October 1974 that was shown great deference
by the Second Circuit when it was challenged.213 The rule
set an eight-hour TWA PEL for vinyl chloride at 1 ppm.214

Generally, the standard requires feasible engineering
and work practice controls to reduce exposure below
the permissible level wherever possible. Specifically, the
employer is required to provide respiratory protection and
protective garments for employees.215 The employer must
provide, for each employee engaged in vinyl chloride oper-
ation, a training program “relating to the hazards of vinyl
chloride and precautions for its safe use.”216 Entrances to
regulated areas must be posted with signs warning of the
cancer-suspect nature of vinyl chloride.217 Moreover, the
employer must institute a program of medical surveillance
for each employee exposed to vinyl chloride in excess of
the AL, without regard for use of respirators.218 Finally,
the employer must maintain accurate medical records to
measure employee exposure to vinyl chloride.219

3.3 Employer Duties Arising from Generic
Health Standards

3.3.1 Bloodborne Pathogens

In 1991, OSHA promulgated a standard aimed at control-
ling occupational exposure to infectious agents that can be

319



PATTY’S INDUSTRIAL HYGIENE

transmitted through contact with blood or other potentially
infectious materials, that is, “bloodborne pathogens,” such as
the human immunodeficiency virus (HIV) and the hepatitis
B virus (HBV).220 Application of the standard is triggered
by an employee’s reasonably anticipated contact with blood
or other potentially infectious materials (defined by a list of
specific body tissues and fluids). Affected employers must
develop written exposure control plans that identify exposed
employees and tailor the standard’s work practices and engi-
neering controls to the particular work environment. Central
to the standard is the mandatory use of “universal precau-
tions,” a practice by which all blood and other potentially
infectious materials are handled as if they are contami-
nated with bloodborne pathogens.221 The standard has strin-
gent requirements regarding the disposal of wastes and used
needles, the use of PPE, employee training, and labels and
warnings. Employers must offer exposed employees the
HBV vaccine free of charge, and must also provide free
post-exposure medical evaluation and testing. In addition,
extensive recordkeeping, including documented follow-up of
exposure incidents, is mandated by the standard. The stan-
dard is aimed at protecting over 5 million workers, many of
whom are outside the health care industry.

The bloodborne pathogens standard was challenged by
several health care industry groups, but the U.S. Court of
Appeals for the Seventh Circuit upheld the standard in
January 1993.222 However, the court did agree with Home
Health Services and Staffing Association, Inc. that OSHA
needed to explain better the compliance obligations of home
health care employers who do not control their worksites, and
the court remanded the rule to the agency for clarification of
its application to those employers.223

The U.S. Supreme Court declined to review the Seventh
Circuit’s ruling, thus ending the challenge by the Amer-
ican Dental Association (ADA). The ADA had argued that
dentists and their employees generally were exposed less
to blood than other health care providers and that the stan-
dard – by its use of the term “ensure” when referring to
employer’s obligation to ensure worker compliance – was
imposing a form of strict liability. The court disagreed with
the ADA and said that the employer was required to only take
“all reasonable steps to prevent his employees from violating
the rule but if despite these measures the employee violates
the rule, the employer is off the hook.”224

3.3.2 Carcinogens

OSHA excluded the ACGIH’ list of carcinogenic chemi-
cals from its 1971 interim standards promulgation package.
After approximately 1 year of consulting with NIOSH and
receiving data and commentary from interested groups,
the Secretary promulgated ETSs on 3 May 1973 for a
list of 14 chemicals found to be carcinogenic. Permanent
standards for the 14 carcinogens225 were issued on 29

January 1974.226 In Synthetic Organic Chemical Manufac-
turers Ass’n v. Brennan,227 the Third Circuit upheld all the
carcinogens standards except one. The standard for 4,4’-
methylene bis(2-chloraniline) (MOCA) was subsequently
revoked by OSHA.228

In January 1980, OSHA promulgated a generic
carcinogen policy for identifying, classifying, and regu-
lating workplace carcinogens.229 The policy includes a
process for screening chemicals and establishing priorities
for rulemaking. It places substances in two categories:
potential carcinogenicity and suggestive potential. Model
permanent and ETSs are included. Lists of carcinogen
candidates were to be published by OSHA periodically
pursuant to the policy, but the listing requirements have been
administratively stayed since 1983.230

3.3.3 Coke Oven Emissions

In October 1976, the Secretary issued a permanent stan-
dard regulating workers’ exposure to coke oven emissions.
The standard defines coke oven emissions as the benzene-
soluble fraction of total particulate matter present during the
destructive distillation of coal for the production of coke. It
limits exposure to 150 μg of benzene-soluble fraction of total
particulate matter per cubic meter of air averaged over an
eight-hour period.231

The standard mandates specific engineering controls and
work practices that were to be in use by 20 January 1980.
For example, the employer is required to provide protec-
tive clothing and equipment,232 hygienic changing rooms,233

and lunchrooms with a filtered air supply.234 The employer
must ensure that in the regulated area food and beverages
are not consumed, smoking is prohibited, and cosmetics
are not applied.235 The employer must provide training to
employees regarding the dangers of the regulated area.236

In addition, the employer must post precautionary signs and
labels.237 The employer must institute a medical surveillance
program for all those employed in the regulated area at least
30 days per year.238 The employer also must maintain accu-
rate medical records to measure employee exposure to coke
oven emissions.239 The steel industry challenged the validity
of the coke oven standard, but it was upheld by the Third
Circuit in American Iron and Steel Institute v. OSHA.240

3.3.4 Hazard Communication

In an attempt to address multiple chemical hazards at
one time, OSHA issued a hazard communication standard
in November 1983.241 The standard required manufac-
turers to establish a method to communicate the hazards
of chemicals to those who worked with them, mainly
through the use of labels on containers, materials safety
data sheets (later revised to safety data sheets or SDSs),
and training programs.242 The Third Circuit generally
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upheld the standard but remanded it to OSHA on several
issues, including whether the scope of the standard should
be expanded beyond the manufacturing sector.243 OSHA
reopened the record to consider the scope issue, but the
agency was reprimanded by the court for doing so and got
a 60-day deadline to answer the court’s remand order.244

On 24 August 1987, OSHA expanded the scope of the stan-
dard to encompass nonmanufacturing employment.245 The
Third Circuit denied subsequent petitions for review of the
expanded standard.246 The Hazard Communication Standard
now applies to all industries, but before the standard’s scope
was finalized, OMB took exception to the requirement that
SDSs be exchanged at multiemployer worksites based on
the authority granted to them by the PRA. OMB’s authority
to interfere in the OSHA standard was challenged in court
and the Third Circuit upheld the challenge.247 The Supreme
Court affirmed,248 but Congress nullified the Court’s holding
when it amended the PRA in 1995.249

In 1994, while litigation was occurring, OSHA published
a final rule clarifying the 1987 hazard communication stan-
dard. The clarifications and amendments include (i) certain
exemptions from labeling requirements and other provisions
in the standard; (ii) parts of the provision for a written
hazard communication program; (iii) the duties of distribu-
tors, manufacturers and importers of hazardous chemicals to
provide SDSs; and (iv) provisions regarding the content of
the SDSs.250

In 1990, OSHA promulgated a separate hazard commu-
nication standard for laboratories. This laboratory standard
superseded the hazard communication standard along with
several other health standards for research and analyt-
ical type labs if the laboratory implemented a chemical
hygiene plan that includes training, medicals, monitoring,
hazard identification, and recordkeeping.251 In 1994, OSHA
promulgated another final hazard communication rule
requiring employers who receive shipments of hazardous
materials to leave any existing placards or warning labels
on the shipments until the materials are removed from their
containers.252

In 2006, OSHA published an advanced notice of proposed
rulemaking, indicating it would update the hazard commu-
nication standard to be consistent with the internationally
recognized Globally Harmonized System (GHS) for the
Labeling of Chemicals.253 At the same time, OSHA made
available on its Web site a GHS information topic page.254 In
2009, OSHA published a notice of proposed rulemaking255

and a notice of correction to correct misprints in the
proposal.256

In 2012, OSHA promulgated a final rule. The final rule
included: (i) revised criteria for classification of chemical
hazards; (ii) revised labeling provisions that include require-
ments for use of standardized signal words, pictograms,
hazard statements, and precautionary statements; (iii) a spec-
ified format for SDSs, and related revisions to definitions of

terms used in the Hazard Communication Standard; and (iv)
requirements for employee training on labels and SDSs.257

3.3.5 Hazardous Waste Operations

Pursuant to the Superfund Amendments and Reauthoriza-
tion Act (SARA) of 1986, OSHA issued an interim stan-
dard in 1986 on hazardous waste operations.258 In 1989,
OSHA issued a final standard on hazardous waste oper-
ations and emergency response (“HAZWOPER”).259 The
HAZWOPER standard for the construction industry (29
CFR 1926.65) is identical to 29 CFR 1910.120 for general
industry. The final standard was challenged by the AFL-CIO
on the sixtieth day following issuance, but the D.C. Circuit,
relying on Section 6(5)(b), dismissed the petition for review
based on lack of timeliness in filing.260

In 1987, Congress amended the Superfund law to
require OSHA to add provisions to the HAZWOPER
standard to establish certification of training given to emer-
gency responders.261 OSHA proposed certification rules
in 1990.262 After developing nonmandatory guidelines
to address training criteria for hazardous waste workers,
and observing the private sector accreditation procedures,
OSHA withdrew the accreditation of training programs
for hazardous waste operations from their Regulatory
Agenda on 9 December 2002.263 OSHA’s current position
is summarized on its Web site as follows:

The Hazardous Waste Operations and Emergency
Response standard (HAZWOPER), 29 C.F.R. § 1910.120,
states in paragraph (e)(5) that “Trainers shall be qualified
to instruct employees about the subject matter that is being
presented in training”. In addition, 29 C.F.R. 1910.120(e)(5)
explains that the qualifications of the instructors may be
shown by academic degrees, completed training courses
and/or work experience. At this time, OSHA does not
have any specific requirements to certify an instructor. The
subjects that trainers should be able to convey to employees
at hazardous waste operations who need training are summa-
rized in paragraphs (e), (p) and (q) of the HAZWOPER
standard.264

3.3.6 Respiratory Protection

In January 1998, OSHA published a revised respiratory
protection rule.265 The revised respiratory protection stan-
dard applies to General Industry (Part 1910), Shipyards (Part
1915), Marine Terminals (Part 1917), Longshoring (Part
1918), and Construction (Part 1926). Paragraph (a)(1) estab-
lishes OSHA’s hierarchy of controls by requiring the use of
feasible engineering controls as the primary means to control
air contaminants. Respirators are required when “effective
engineering controls are not feasible, or while they are being
instituted.” Paragraph (a)(2) requires employers to provide
employees with respirators that are “applicable and suitable”
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for the purpose intended “when such equipment is necessary
to protect the health of the employee.”

If respirators are necessary to protect the health of
the employer or respirators are required by the employer,
the standard requires employers to develop and imple-
ment a written respiratory protection program with
worksite-specific procedures. Such programs are to list
all circumstances in the employees’ working environment
for which respirators are necessary to protect their health and
are to contain workplace-specific procedures for respiratory
protection. OSHA estimated that about five million workers
at more than a million workplaces would be protected by
the final standard that is considered a “building block stan-
dard” because future standards that call for respirator use in
working with specific toxic substances will refer back to the
final respiratory protection rule. Importantly, the respiratory
protection standard provides that fit testing is required prior
to initial use, whenever a different respirator facepiece is
used, and at least annually thereafter. An additional fit test is
required whenever the employee reports, or the employer or
health care provider makes visual observations of, changes
in the employee’s physical condition that could affect
respirator fit (e.g. facial scarring, dental changes, cosmetic
surgery, or an obvious change in body weight).

The 1998 revised respiratory protection standard was
challenged by several industry groups and upheld in its
entirety by the U.S. Court of Appeals for the Eleventh
Circuit.266 In 1998, when the new respiratory protection
standard was adopted for all other industries, OSHA re-
designated the previous §1910.134 as §1910.139, Respira-
tory Protection for Mycobacterium tuberculosis (TB). OSHA
anticipated that §1910.139 would be replaced shortly by a
final rule for TB since they had published a notice of a
proposed TB standard in late 1997,267 which would have
required that respirators be used to protect health care
workers from TB exposure. When the tuberculosis infection
rates decreased significantly in the late 1990s, OSHA aban-
doned its plans for a TB rule. In 2003, OSHA published
a final rule revoking §1910.139 and terminated its TB
rulemaking.268

The effect on the healthcare industry was to place them
under a duty to comply with §1910.134, which requires
initial and annual fit testing for all respirator wearers. The
health care industry objected to the additional burden of
performing the more frequent fit tests for respirators worn
to protect against TB. In 2004, an appropriations rider
was added to OSHA’s budget preventing it from using
funds appropriated in fiscal year (FY) 2005 (beginning on 1
October 2004) to enforce the annual fit testing requirement,
when the respirators were worn solely to protect against
occupational exposure to TB. In FY 2006 and FY 2007,
the same budget language was enacted and OSHA refrained
from inspecting or citing employers for requirement to do
annual fit testing of respirators for occupational exposure

to tuberculosis. In the Consolidated Appropriations Act of
2008, no appropriations rider appeared to limit OSHA’s
enforcement of the respiratory protection standard in health
care institutions.

In 2006, OSHA revised its existing Respiratory Protection
Standard to add definitions and requirements for Assigned
Protection Factors (APFs) and Maximum Use Concentra-
tions (MUCs).269 The revisions also supersede the respirator
selection provisions of existing substance-specific standards
with these new APFs (except for the respirator selection
provisions of the 1,3-Butadiene Standard). The final rule
became effective from 22 November 2006.

3.4 Employer Duties Arising from Selected
Safety Standards

3.4.1 Confined Spaces

Beginning in in 1975,270 and extending through 1979271

and 1980,272 OSHA worked on developing a standard on
confined spaces for general industry and for the construction
industry. In 1989, OSHA issued a proposed rule on confined
spaces, but for general industry only.273 In January 1993,
OSHA published a final rule on permit-required confined
spaces for general industry, requiring employers to establish
permit systems and training programs for workers.274 The
standard was designed to protect workers who enter storage
tanks and other confined spaces nearly five million times
each year from toxic atmospheres, lack of oxygen and other
hazards. The rule requires employers to identify all confined
spaces at their worksites that could pose a hazard and to
establish policies preventing unauthorized entry into them.
It also requires employers to provide trained rescue teams,
although off-site emergency response personnel can be used
to satisfy this requirement.

Following the settlement of several legal challenges
that had been consolidated in the Eleventh Circuit, OSHA
issued an amendment to the final confined spaces rule in
December 1998 that provided for greater participation by
employees in the permitting system, allowed for employees
to observe testing or monitoring of confined spaces, and clar-
ified employers’ duties in providing the rescue program.275

OSHA also promulgated a separate final confined spaces
standard for the shipyard industry, which requires shipyard
employers to designate “competent” individuals to make
initial evaluations of confined spaces, to ensure that detailed
records of atmospheric testing of confined spaces are kept,
and to label unsafe confined spaces.276 In 2007, OSHA
proposed a rule for confined spaces in the construction
industry and addressed issues that are unique to construction
such as higher employee turnover rates, changing worksites,
and the multi-employer business model that is common to
construction sites.277 In 2015, OSHA promulgated a final
rule for confined spaces in construction.278
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3.4.2 Personal Protective Equipment

In 1971, OSHA adopted a national consensus standard on
PPE. In April 1994, OSHA published a final rule setting
out employers’ requirements to provide their workers with
protective equipment, including gloves, goggles, helmets
and safety shoes.279 The rule was intended to provide
improved eye, face, hand, head, and foot protection for
nearly 11.7 million employees. In October 1994, OSHA
established a policy on the issue of payment for required
PPE and stated that for all PPE standards the employer must
both provide and pay for the required PPE, except in limited
situations.280

In October 1997, the Review Commission declined to
accept OSHA’s interpretation in its memorandum as applied
to 29 C.F.R. §1910.132(a) because the Review Commission
believed the memorandum was inconsistent with OSHA’s
previous position on the issue and vacated OSHA’s cita-
tion to the employer for failing to pay for metatarsal foot
protection.281 Rather than appealing this decision, OSHA
decided to revise its final rule to make clear that it intended
for employers to pay for the required equipment.

In 1999, the OSHA published a proposal to require
employers to pay for all protective equipment, including
PPE, with explicit exceptions for certain safety shoes,
prescription safety eyewear, and logging boots.282 After an
initial notice and comment period, an informal rulemaking
hearing, a second notice and comment period on specific
issues, and a filing of a lawsuit by labor unions in 2007 to
force OSHA to issue a final rule, OSHA did finally issue its
final PPE rule Employer Payment for Personal Protective
Equipment.283

3.5 Other Standards Not Promulgated
by OSHA or Nullified by Congress

OSHA has proposed standards in the past that have not been
promulgated or, in the case of Ergonomics, promulgated
by OSHA but subsequently nullified by Congress. OSHA
continues to develop safety and health standards. For an up-
to-date list of OSHA regulatory and deregulatory actions, the
reader is encouraged to go to the Unified Agenda of Federal
Regulatory and Deregulatory Actions at www.reginfo.gov.

3.5.1 Combustible Dust

In 2006, the U.S. Chemical Safety and Hazard Investigation
Board (CSB) completed a study of combustible dust hazards
and identified 281 combustible dust incidents between 1980
and 2005 that killed 119 workers and injured 718. The
CSB recommended that OSHA pursue rulemaking to protect
further loss of life from incidents of combustible dust. On 7
February 2008, a sugar refinery owned by Imperial Sugar in
Port Wentworth, GA sustained a dust explosion, killing 13

people and injuring 42 others. The CSB report and the Impe-
rial Sugar Refinery explosion resulted in OSHA’s decision to
consider rulemaking to develop a combustible dust standard
for general industry.

There are a number of existing OSHA standards that
address prevention of combustible dust explosion risk such
as (i) 1910.22 Housekeeping; (ii) 1910.38 Emergency
Action Plans; (iii) 1910.94 Ventilation; (iv) 1910.107 Spray
Finishing; (v) 1910.146 Permit Required Confined Spaces;
(vi) 1910.269 Electric Power Generation; (vii) Trans-
mission and Distribution (coal handling); (viii) 1910.272
Grain Handling Facilities; and (ix) 1910.307 Hazard
Communication. Despite these standards, OSHA lacks a
comprehensive standard that addresses combustible dust
hazards. However, OSHA has published a Safety and Health
Information Bulletin on the topic284 that has implemented
a Combustible Dust National Emphasis Program (NEP)285

and has conducting stakeholder meetings.286

3.5.2 Diacetyl

Health hazard evaluations performed by the NIOSH of
workplaces using “butter flavorings” used in the microwave
popcorn industry have implicated diacetyl as a cause of
a rare, but severe, lung disease, called bronchiolitis oblit-
erans (4). Severe obstructive airway disease has been
observed not only in the microwave popcorn industry but
also in other food flavoring manufacturing plants. Diacetyl is
a chemical that is found as a natural constituent of butter as
well as a chemical added as a flavoring to impart a “buttery”
taste to foods.

On 26 July 2007, the United Food and Commercial
Workers International Union (UFCW) and the International
Brotherhood of Teamsters (IBT) filed a petition requesting
that OSHA issue an ETS for all employees exposed to
diacetyl. OSHA denied the petition on 25 September 2007.
However, in July 2007, OSHA announced a National Special
Emphasis Program for Microwave Processing Plants.287 In
2007, OSHA also published a Safety and Health Informa-
tion Bulletin on the topic288 and issued Hazard Communi-
cation guidance for food flavorings containing diacetyl.289

In October 2007, OSHA also held a stakeholder meeting to
consider Section 6(b) rulemaking for diacetyl and planned to
set up a panel to assess the impact of diacetyl on small busi-
ness in the face of congressional legislation to force OSHA
to issue an interim PEL within 90 days and a final PEL within
two years after enactment.290 OSHA published an advanced
notice of proposed rulemaking on 21 January 2009,291 but
withdrew an advance notice of proposed rulemaking on 17
March 2009.292

3.5.3 Ergonomics

In 1991, various labor organizations petitioned OSHA
to issue an ETS to address musculoskeletal disorders

323



PATTY’S INDUSTRIAL HYGIENE

among workers performing repetitive job tasks.293 OSHA
declined to issue and ETS but did publish an advance
notice of proposed rulemaking seeking information from
the public for a permanent standard.294 OSHA promulgated
a proposed Ergonomics Program rule on 23 November
1999,295 and a final rule on 14 November 2000.296 OSHA’s
Ergonomics Program standard rulemaking proved to be
its most controversial. A provision requiring workplace
removal protection – similar to MRP found in toxic chemical
standards – was “particularly controversial (5).”

In 2001, OSHA’s ergonomics standard became the first
standard to be “nullified” by Congress by means of a reso-
lution of disapproval under the Congressional Review of
Agency Rulemaking Act (CRA).297 The resolution of disap-
proval under the CRA was signed into law by President Bush
on 20 March 2000, and OSHA’s Ergonomics Program Stan-
dard ceased to have any legal effect.298 OSHA has issued
guidance documents to address ergonomic issues industry
by industry.299 OSHA has issued ergonomic guidelines for
meatpacking, nursing homes, retail grocery stores, poultry
processing, and shipyards.300

The question arises whether OSHA can promulgate a
new ergonomics standard considering the nullification by
Congress of its first ergonomics standard. The CRA states in
Section 801(b)(2): “A rule that does not take effect … may
not be reissued in substantially the same form, and a new rule
that is substantially the same as such a rule may not be issued,
unless the reissued or new rule is specifically authorized by a
law enacted after the date of the joint resolution disapproving
the original rule.” Although this is uncharted legal territory,
OSHA could develop a rule that is not “substantially the
same form,” or OSHA could conceivably reissue its previous
standard if “specifically authorized” by the Congress.

3.5.4 Indoor Air Quality

In 1987, public interest groups petitioned OSHA to issue
an ETS to prohibit environmental tobacco smoke in indoor
workplaces,301 but OSHA denied the petitions in 1989.302

In April 1994, as part of a larger rulemaking on indoor
air quality in the workplace, OSHA proposed a rule that
would require virtually all employers to ban tobacco smoking
or to provide separately ventilated areas for smokers.303 In
the face of stiff opposition, OSHA withdrew the indoor air
quality proposed rule in 2001 citing that most states now
ban smoking thus eliminating most of the indoor air quality
concerns and that the nontobacco parts of the rule elicited
few comments.304

3.5.5 Tuberculosis and other Infectious Diseases

OSHA proposed a tuberculosis standard in October 1997
that would have covered an estimated 5.3 million health
care workers.305 The rule, as proposed, would have required

covered employers to develop written exposure control and
response plans, install engineering controls, offer employees
free TB skin tests and provide respiratory protection for
workers exposed to certain conditions. In 2003, after a rule-
making hearing, OSHA withdrew its proposal for a separate
TB standard.306 OSHA noted that the need for a tubercu-
losis standard had decreased because hospitals were adhering
to guidelines issued by the Centers for Disease Control and
Prevention.307

Even though OSHA’s standard pertaining to tubercu-
losis was withdrawn, the issue of how to protect health
care workers from disease-causing bioaerosols in the work-
place has only increased since 2003. After OSHA with-
drew its tuberculosis standard, State Occupational Safety
and Health Plan states began consideration of bioaerosol
standards. On 5 August 2009, California’s first-in-the-nation
Aerosol Transmissible Diseases (ATD) Standard took legal
effect.308 The California Standard establishes a compre-
hensive approach to control of diseases identified as either
requiring “droplet precautions” or “airborne infection isola-
tion.” Among the controls required by the standard are
written infection control procedures including source control
measures such as providing surgical masks or other materials
to symptomatic persons who enter the facility. The proce-
dures should include how those patients can be placed in
separate areas, to the extent feasible, to reduce exposure to
employees.

In 2010, OSHA published a RFI on occupational expo-
sure to infectious diseases in healthcare settings.309 OSHA
intended to publish a proposed rule to address the risk to
workers exposed to infectious diseases in healthcare and
other related high-risk environments such as emergency
response, corrections, homeless shelters and laboratories.310

3.5.6 Workplace Violence Prevention

OSHA has issued a number of guidelines for employers
on the topic. OSHA’s violence prevention guidelines cover
health care and social services,311 and late-night retail
establishments.312 In addition to issuing guidelines on
workplace violence prevention, in 2016 OSHA issued a
RFI on a potential standard to prevent workplace violence
in healthcare and social assistance settings.313 The RFI
requested information on topics such as effective strategies
for reducing incidents of violence in various healthcare and
social assistance settings.

3.6 Employer Duties Arising from Specific
Regulations

3.6.1 Recordkeeping

The OSH Act requires the Secretary to adopt regulations in
two areas of recordkeeping. First, Section 8(c)(2) requires
the Secretary to issue regulations requiring employers
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“maintain accurate records of, and to make periodic reports
on, work-related deaths, injuries and illnesses other than
minor injuries requiring only first aid treatment and which
do not involve medical treatment, loss of consciousness,
restriction of work or motion, or transfer to another job.”314

Section 8(c)(1) also authorizes the Secretary to promul-
gate regulations requiring employers to make, keep, and
preserve such records regarding the causes and prevention
of occupational accidents and illnesses.315 Second, Section
24(a) requires the Secretary to develop and maintain an
effective program of collection, compilation, and analysis of
occupational safety and health statistics.316 After passage of
the OSH Act, OSHA issued the required occupational injury
and illness recording and reporting regulations as 29 C.F.R.
Part 1904.317

In 1990, OSHA and the Bureau of Labor Statistics (BLS)
executed a memorandum of understanding that makes the
BLS responsible for conducting the nationwide statistical
compilation of occupational illnesses and injuries (Annual
Survey of Occupational Injuries and Illnesses), while OSHA
administers the regulatory components of the recordkeeping
system. The BLS program requires employers to participate
in periodic surveys of occupational injuries and illnesses. The
survey form is OSHA Form 300S, and an employer who
receives such a form has a duty to complete and return it
promptly.318

In 2001, OSHA updated significantly its recordkeeping
regulations implementing Sections 8(c)(1) and (2).319

OSHA’s new standard requires employers to keep the
following records (or the equivalents thereof): (1) OSHA
Form 300 – a log and annual summary of all recordable
occupational injuries and illnesses and (2) OSHA Form
10 – a supplementary record for each occupational injury
or illness.320 The regulations further require that a copy of
Form 300, summarizing the year’s occupational illnesses and
injuries, be posted in each establishment in a conspicuous
place or places where notices to employees are customarily
posted. The required records must be retained in each estab-
lishment for five years following the end of the year to which
they relate.321

Small employers are exempt from many, but not all,
of OSHA’s recordkeeping requirements. For example,
employers who had no more than 10 employees at any
time during the calendar year preceding the current one are
exempt from the requirements of keeping OSHA Forms 300
and 101. Such employers, however, are not exempt from the
requirement of reporting accidents resulting in fatalities or
multiple hospitalizations. In addition, small employers may
be selected to participate in the BLS periodic surveys and,
if selected, must maintain a log and summary on Form 300
for the survey year, and must make the required reports on
survey Form 300S.322

Several studies have raised the issue that the Survey of
Occupational Injuries and Illness (SOII) conducted by the

BLS based on a sample of collected OSHA Form 300s
may not be representative of the true magnitude of nonfatal
occupational injuries and illnesses (6, 7). As pointed out by
the U.S. General Accountability Office (GAO) in its October
2009 report,323 the BLS does not verify the accuracy of the
data it collected for the SOII and has recognized that the
limited scope of its survey may affect how representative the
SOII’s findings are for prioritization of governmental action
on safety and health risks.

The GAO report also stated that many factors affect the
accuracy of employers’ injury and illness data including
disincentives that may discourage workers from reporting
work-related injuries and illnesses to their employers and
disincentives that may discourage employers from recording
them. Among these factors include a worker’s fear of job loss
or disciplinary action or fear of jeopardizing rewards based
on having low injury or illness. Employers may not record
injuries or illnesses because they are afraid of increasing
their workers’ compensation premiums or jeopardizing their
chances of winning contract bids for new work. In response
to the GAO Report, OSHA announced in 2009 a National
Emphasis Program to ensure that injuries and illnesses are
accurately reported.324

In 2016, OSHA revised its Recordkeeping and Reporting
Occupational Injuries and Illnesses regulation325 to add
requirements for the electronic submission of injury and
illness information employers are already required to
keep under existing OSHA regulations.326 The final rule
also amends OSHA’s recordkeeping regulation to update
requirements on how employers inform employees to report
work-related injuries and illnesses to their employer. The
final rule requires “employers to inform employees of
their right to report work-related injuries and illnesses free
from retaliation; clarifies the existing implicit requirement
that an employer’s procedure for reporting work-related
injuries and illnesses must be reasonable and not deter
or discourage employees from reporting; and incorpo-
rates the existing statutory prohibition on retaliating
against employees for reporting work-related injuries or
illnesses.”327

OSHA developed an Injury Tracking Application to aid
employer in the electronic submission of the required records
to OSHA.328 The electronic submission requirement became
effective on 1 January 2017. The new reporting requirements
will be phased in over two years. In 2017, all covered estab-
lishments must submit information from their completed
2016 Form 300A by 15 December 2017. In 2018, covered
establishments with 250 or more employees must submit
information from all completed 2017 forms (300A, 300, and
301) by 1 July 2018, and covered establishments with 20–249
employees must submit information from their completed
2017 Form 300A by 1 July 2018. Beginning in 2019 and
every year thereafter, covered establishments must submit
the information by March 2.329
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3.6.2 Reporting Occupational Injuries and Illnesses
to OSHA

Previously, employers were required to report to OSHA the
death of any employee from a work-related incident or the
inpatient hospitalization of three or more employees from a
work-related incident. Employers had 48 hours to report, but
in 1994 OSHA reduced the reporting period to eight hours.330

In 1995, the fatality and multiple hospitalization reporting
rule was extended to federal agencies.331

In 2014, OSHA revised the requirements for reporting
work-related fatality, injury, and illness information and
updated the list of industries that are partially exempt from
requirements to keep records of work-related injuries and
illnesses due to relatively low occupational injury and illness
rates.332 Revised 29 C.F.R. Section 1904.39 now requires
employers to report the following events to OSHA: (i) all
work-related fatalities; (ii) all work-related hospitalizations
of one or more employees; (iii) all work-related amputations;
and (iv) all work-related losses of an eye.333 Employers can
report in three ways: (i) by telephone or in person to the
OSHA Area Office that is nearest to the site of the incident;
(ii) by telephone to the OSHA toll-free central telephone,
1-800-321-OSHA (6742); or (iii) by electronic submission
using the reporting application located on OSHA’s public
Web site at www.osha.gov.334

3.6.3 Access to Employee Exposure and Medical
Records

Section 8(c)(3) of the OSH Act authorizes the Secretary,
in cooperation with the Secretary of Health and Human
Services, to issue regulations requiring employers to main-
tain accurate records of employee exposure to potentially
toxic materials or harmful physical agents, which are
required to be monitored or measured under Section 6.
Employees or their representatives have an opportunity to
observe such monitoring or measuring, and to have access
to the records.335 The Access to Employee Exposure and
Medical Records regulation requires employers to maintain
exposure and medical records pertaining to their employees’
exposure to toxic substances and harmful physical agents.336

The regulation requires that the medical record for each
employee shall be preserved and maintained for at least the
duration of employment plus 30 years337 with exceptions.338

In 1980, OSHA promulgated a rule providing access
to employer-generated exposure and medical records to
employees and employee representatives.339 The rule was
challenged on a number of grounds such as exceeding
OSHA’s authority, in violation of an employer’s Fourth
Amendment rights, and in violation of an employee’s right to
privacy, but upheld by the U.S. Court of Appeals for the Fifth
Circuit in 1984.340 In 1988, OSHA made minor amendments
to the standard.341

4 CHALLENGING A STANDARD AFTER
PROMULGATION

4.1 Judicial Review

Any person who may be adversely affected by an OSHA
standard may file a petition under Section 6(f) challenging its
validity in the U.S. Court of Appeals in the circuit wherein
such person resides or has the principal place of business.342

However, the OSH Act does not grant such special court
status to OSHA regulations; judicial review of OSHA regu-
lations must first occur within the jurisdiction of a federal
district court.343 A petition for judicial review of an OSHA
standard may be filed at any time prior to the sixtieth day
after the issuance of the standard. Unless otherwise ordered,
the filing of a petition does not operate as a “stay” of the
standard.

Section 6(f) of the OSH Act directs the courts to uphold
the Secretary’s determinations in promulgating standards if
those determinations are “supported by substantial evidence
in the record considered as a whole.” In practice, federal
courts have generally declined to apply a strict “substantial
evidence” standard of review. Instead, the courts have chosen
to apply two different standards depending on whether the
agency determination to be reviewed is one of “fact” or
“policy.” Courts have essentially taken the position that
only the Secretary’s findings of fact should be reviewed
pursuant to a substantial evidence standard, while the Secre-
tary’s policy determinations should be substantiated by a
detailed statement of reasons, which are subject to a test
of reasonableness.344 The courts have adopted this approach
with respect to ETSs as well as permanent standards.

4.2 Variance from Compliance with Specific
Standards

4.2.1 Permanent Variance

Section 6(d) of OSHA provides that any affected employer
may apply to the Secretary for a variance from an OSHA
standard.345 The employer must show by a preponderance of
the evidence that the conditions, practices, means, methods,
operations, or processes used or proposed to be used will
provide “employees with employment and places of employ-
ment that are as safe and healthful as those that would prevail
if the employer complied with the standard.”346 Affected
employees are to be given notice of each application for a
variance and an opportunity to participate in a hearing.

4.2.2 Temporary Variance

The OSH Act provides mechanisms to enable employers
to obtain variances of a more temporary nature than those
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sought under Section 6(d). Section 6(b)(6)(A) provides for
“temporary” variances upon application when an employer
establishes one of two conditions. First, the employer is
unable to comply with a standard by its effective date because
of unavailability of professional or technical personnel, or
of materials and equipment needed to come into compliance
with the standard, or because necessary construction or alter-
ation of facilities cannot be completed by the effective date.
Second, the employer is taking all available steps to safe-
guard employees against the hazards covered by the standard
and has an effective program for coming into compliance
with it.347 Temporary variances are limited by the circum-
stances of need or for one year.348

4.2.3 Experimental Variance

Section 6(b)(6)(C) authorizes the Secretary to grant a vari-
ance from any standard, or part of a standard, if it is
determined by the Secretary (or upon certification by the
HHS Secretary) that such a variance is needed to allow an
employer to engage in an approved experiment. The aim
of an experimental variance is for OSHA to gain additional
knowledge about effective health and safety method that can
be adopted by OSHA for wider application.

4.2.4 National Defense Variance

Section 16 permits the Secretary, after notice and an oppor-
tunity for hearing, to provide such reasonable limitations and
rules and regulations allowing “reasonable variations, toler-
ances, and exemptions to and from any or all provisions of
this Act as he may find necessary and proper to avoid serious
impairment of the national defense.”349

5 ENFORCEMENT OF THE OSH ACT

The enforcement scheme set forth in the OSH Act has
been subject to various legal challenges on several fronts,
including challenges to its constitutionality. For instance,
in Atlas Roofing Company, Inc. v. OSHRC,350 a cited
employer argued that the OSH Act was constitutionally
defective because civil penalties under the act are criminal in
nature, and call for the constitutional protections of the Sixth
Amendment and Article III of the U.S. Constitution. Second,
the employer contended that even if, the penalties are civil
in nature, the OSH Act violates the Seventh Amendment
because of the absence of a jury trial for fact-finding. Third,
the employer argued that the OSH Act denies the employer
his or her right to a Fifth Amendment “prejudgment” due
process hearing since Review Commission orders are self-
executing unless the employer affirmatively seeks review.
Finally, the employer asserted that the overall penalty struc-
ture of the OSH Act violates due process because it “chills”

the employer’s right to seek review of the citation and
penalty. In Atlas Roofing, the Fifth Circuit rejected all the
employer’s constitutional contentions. The U.S. Supreme
Court granted a petition for certiorari in that case, limited
to the Seventh Amendment issue, and subsequently upheld
the OSH Act’s provision for imposition of civil penalties
without fact finding by a jury.351

There have been other constitutional challenges to various
OSHA enforcement policies. In March 1998, the U.S. Court
of Appeals for the Seventh Circuit rejected an employer’s
contention that being fined administrative penalties even
after it was criminally prosecuted for the same offenses under
the OSH Act, violated the double jeopardy clause of the
Fifth Amendment.352 Finally, in a due process challenge, the
Review Commission has held that OSHA did not violate an
employer’s due process rights when it issued separate sets of
citations, instead of only one citation, for alleged violations
at nine different trenching sites on the same construction
project.353

5.1 Types of Inspections

OSHA conducts two general types of inspections: unpro-
grammed and programmed. Unprogrammed inspections are
conducted in response to specific evidence of a hazardous
condition at a specific worksite (9). These types of inspec-
tions can be in response to a complaint filed by an employee
or an employee representative,354 referral from media
reports, report of an imminent danger, report of a fatality or
catastrophe, or for the purpose of follow-up or monitoring.355

Programmed inspections are inspections conducted as a part
of a national or regional inspection scheduling plan. The
scheduling plan uses neutral criteria in selecting specific
establishments to inspect. Criteria such as injury or illness
incidence rates in a specific industry sector or type of estab-
lishment, previous citation history, or employee exposure
to specific toxic agents are frequently used as the basis for
programmed inspections.

5.2 Right to Inspect and Warrants

Section 8(a) of the OSH Act authorizes the Secretary to enter,
inspect, and investigate places of employment to discover
possible violations of the employer’s general and specific
duties under the OSH Act.356 Even though Section 8(a)
grants OSHA broad authority to enter and inspect work-
places, the Fourth Amendment has been held to apply to
OSHA’s inspections.

In 1978, the U.S. Supreme Court held Section 8(a) uncon-
stitutional insofar as it authorized nonconsensual, warrant-
less inspections at an employer’s establishment. In Marshall
v. Barlow’s, Inc.,357 the Court held that an employer may
refuse entry to an OSHA compliance officer unless a warrant
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is obtained, reasoning that employers have a reasonable
expectation of privacy in their commercial property and are,
therefore, guaranteed the right, under the Fourth Amend-
ment, to be free from unreasonable official intrusions.358 The
Court explained, however, the Secretary does not need to
make a showing of probable cause in the criminal sense to
obtain an inspection warrant. Probable cause for an adminis-
trative inspection may be based either on a specific evidence
of a violation or on a showing that reasonable legislative
or administrative standards for conducting an inspection are
satisfied with respect to a particular establishment.359 By way
of illustration of the latter, the Court stated that a warrant
could properly be issued upon a showing that a particular
business was chosen for inspection pursuant to a general
enforcement plan derived from “neutral sources.”360

An inspection may proceed without a warrant, of course,
if the employer361 or an authorized third party consents to
the inspection,362 or if the conditions observed by OSHA
are in “plain, obvious view” on the employer’s premises.363

Modern technology can even be employed to obtain a “view”
of a worksite. For example, in L.R. Wilson & Sons, Inc. v.
OSHRC,364 the Fourth Circuit held that an OSHA inspector
could videotape employer activities from across the street
from the worksite. However, the general rule is that absent
employer consent, the existence of the plain view exception,
or when OSHA cannot show there was an emergency,365 a
warrant is required.

5.2.1 Probable Cause Necessary for Warrant

Following the Barlow’s decision, federal courts have
addressed the question of what constitutes a showing of
probable cause necessary to obtain an OSHA inspection
warrant. The Supreme Court stated in Barlow’s that probable
cause authorizing an OSHA inspection may be based on
evidence that a specific violation exists at the establishment
to be inspected. Thus, probable cause for warrant issuance
may be established by OSHA’s receipt of a written, signed
employee complaint, although circuit courts have held that
the nature of the violation complained of must be described
in the warrant application so the magistrate issuing the
warrant may make an independent determination that prob-
able cause exists. In addition, the majority of federal courts
addressing the issue have concluded that a warrant based on
specific employee complaints is overly broad if it purports
to authorize a “wall-to-wall” inspection of the entire plant.
Instead, the scope of the warrant and resulting inspection
must bear a reasonable relationship to the specific violations
that formed the basis of the complaint.366

5.2.2 Ex Parte Warrants

Ex parte warrants (without notice from OSHA or knowledge
by the employer of the warrant) are the preferred form of

compulsory process for OSHA. In 1980, OSHA amended
its regulation concerning “compulsory process.”367 OSHA
stated it may obtain an inspection warrant without prior
notice to the employer.”368

5.2.3 Challenging the Validity of a Warrant

An employer who wishes to contest a warrant has several
choices. First, the employer may refuse to obey the warrant
and may then move to quash it in district court. Second,
the employer may refuse to comply with the warrant and
litigate its validity in a civil contempt proceeding. Third, the
employer may allow the inspection to proceed and move to
suppress evidence after the warrant’s execution (10).

In Babcock & Wilcox Company v. Marshall, the Third
Circuit indicated that an employer may obtain a district court
hearing on a warrant’s validity prior to inspection by refusing
to obey the warrant (thereby risking contempt), moving to
quash the warrant, and promptly appealing if the motion
is denied.369 However, the Third Circuit held that if the
employer obeys the warrant, he must “exhaust his admin-
istrative remedies” before the Review Commission prior to
obtaining judicial review of his objections to the warrant.370

The overwhelming majority of federal appellate courts have
agreed with the Third Circuit that the doctrine of exhaus-
tion of remedies precludes an employer from challenging an
executed warrant in federal court.371 In contrast, the Seventh
Circuit has held that in certain circumstances an employer
may obtain district court review of a warrant even after an
inspection has been completed.372 The same court, however,
modified its stance on post-execution challenges when it
joined the other circuits in requiring employers who chal-
lenge completed OSHA inspections on Fourth Amendment
grounds to go to the Review Commission first before turning
to the federal courts.373

5.3 Inspection Procedures

OSHA inspections must be made at reasonable times, in
a reasonable manner, and within reasonable limits.374 In
Hamilton Fixture v. Secretary of Labor,375 the employer chal-
lenged the reasonableness of OSHA’s conducting a wall-to-
wall inspection of a manufacturing facility during a work
slowdown prompted by labor unrest. The employer claimed
that a work slowdown was not a reasonable time to do
the inspection, because it was unable to follow its normal
safety procedures under those circumstances. The court,
however, rejected this argument and held the inspection to
be reasonable.

5.4 Imminent Danger Inspections

Section 13(a) of the OSH Act defines an imminent danger
as “any conditions or practices in any place of employment
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which are such that a danger exists which could reasonably
be expected to cause death or serious physical harm imme-
diately or before the imminence of such danger can be
eliminated through the enforcement procedures otherwise
provided in this Act.”376 If a complaint of imminent danger
is received, OSHA can conduct an immediate inspection
or arrange to have employees removed from the danger. If
an inspection cannot be conducted in a timely fashion, or
employees cannot be removed, OSHA may ask for injunc-
tive relief. The Act confers jurisdiction on the U.S. district
courts, upon petition of the Secretary, to restrain hazardous
employment conditions or practices if they create an immi-
nent danger of death or serious physical harm that cannot
be eliminated through the OSH Act’s other enforcement
procedures.377

Section 13(d) also provides that an employee, who may
be injured by OSHA’s failure to protect him or her from an
imminent danger, can bring a mandamus action to compel
the Secretary to seek injunctive relief.378 A more realistic
employee response to imminent danger is self-help rather
than finding an attorney and seeking a mandamus writ (i.e.
lawsuit used to compel OSHA to act).

5.5 Types of Violations

The OSH Act authorizes the Secretary to issue citations and
propose penalties for employers who are believed to have
violated the Act or its implementing standards and regula-
tions. Section 9(a) directs the Secretary to issue citations
“with reasonable promptness” following an inspection or
investigation.379 According to Section 9(c), no citation may
be issued after the expiration of six months from the occur-
rence of any violation.380

Each citation is to be in writing and must “describe with
particularity the nature of the violation,” including a refer-
ence to the provision of the statute, standard, rule, regulation,
or order alleged to have been violated.381 Interpretations of
the “particularity” requirements have generally dealt with the
precision of the reference to the standard allegedly violated,
and the adequacy of the description of the alleged violation.
Several federal courts have held that, to meet the particu-
larity requirement, a citation must provide the employer with
“fair notice” of the violation sufficient to enable it both to
prepare its defense and to correct the cited hazard.382 The
Fifth Circuit has held that an employer may raise a cita-
tion’s lack of particularity in a later failure-to-abate violation
issued by the Secretary. The court reasoned that a citation
that is too vague to give notice of the action necessary to
correct the cited hazard also makes it impossible for the
Review Commission to determine whether the hazard has
been abated.383

Section 9(a) states that each citation must also fix a
reasonable time for the abatement of the violation.384

Section 9(b) requires employers to post each citation promi-
nently at or near each place where a violation referred to in
the citation occurred. The mechanics of how, when, where,
and how long to post the citations are set forth in regulations
issued by the Secretary.385

Within a reasonable time after a citation has been issued,
the Secretary is directed by Section 10(a) to notify the
employer by certified mail of the penalty, if any, which
will be assessed for the violation. Civil violations fall into
the following general categories: de minimus, other-than-
serious, serious, willful, and repeated. A civil penalty is
based, at least in part, on the nature of the violation.386

5.5.1 DeMinimis Violations

If noncompliance with an OSHA standard or regulation
presents no direct or immediate relationship to the safety or
health of employees, the violation is de minimis.387

There are three situations which can result in a finding
a de minimis violation. First, an employer complies with
the clear intent of the standard but deviates from its partic-
ular requirements in a manner that has no direct or imme-
diate relationship to employee safety or health. Second, an
employer complies with a proposed standard or amendment
or a consensus standard rather than with the standard in
effect at the time of the inspection, and the employer’s action
clearly provides equal or greater employee protection or the
employer complies with a written interpretation issued by
the OSHA Regional or National Office. Third, an employer’s
workplace is technically beyond the requirements of the
applicable standard and provides equivalent or more effec-
tive employee safety or health protection.388

5.5.2 Other-than-Serious Violations

An other-than-serious type of violation is “one in which there
is a direct and immediate relationship between the violative
condition and occupational safety and health, but is not of
such relationship that a resultant injury is death or serious
physical harm.”389 The OSHA Field Operations Manual
(FOM) states that an other-than-serious type of violation
“shall be cited in situations where the most serious injury
or illness that would be likely to result from a hazardous
condition cannot reasonably be predicted to cause death
or serious physical harm to exposed employees but does
have a direct and immediate relationship to their safety and
health.”390

The original Senate version of the OSH Act treated all
violations as “serious.” As finally enacted, however, the
OSH Act incorporated a House proposal for violations
“determined not to be of a serious nature.”391 The statute
does not describe the elements of an other-than-serious
violation and provides no guidelines for determining when
a violation is not serious. The Fifth Circuit, however, has
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described other-than-serious violations as violations that
do not create a substantial probability of serious phys-
ical harm.392 The Review Commission has explained
that serious, and other-than-serious violations, can be
distinguished based on the seriousness of injuries that
experience has shown are reasonably likely to result
when an accident does arise from a particular set of
circumstances.393

5.5.3 Serious Violations

Section 17(k) of the OSH Act provides that a violation is
serious if, in the event of an accident, there is a substan-
tial probability that death or serious physical harm could
result.394

The probability of an accident occurring need not be
shown to establish that a violation is serious. Rather, as the
Ninth Circuit Court ruled in California Stevedore and Ballast
v. OSHRC,395 a serious violation exists if any accident that
could result from the violation would have a substantial prob-
ability of resulting in death or serious physical harm.396 No
actual death or physical injury is required to establish a
serious violation.397 Employer knowledge is a key element
of a serious violation. The knowledge requirement in Section
17(k) can be satisfied by a showing of actual or constructive
employer knowledge of practices or conditions that consti-
tute violations of the OSH Act. The burden is on the Secre-
tary to prove knowledge as well as the other elements of a
serious violation.

5.5.4 Willful Violations

The OSH Act contains no definition of “willful” violation.
Thus, it is not surprising that there has been some disagree-
ment on the elements of a willful violation. In Frank Irey
Jr., Inc. v. OSHRC,398 the Third Circuit initially held that
“[w]illfulness connotes defiance or such reckless disregard
of consequences as to be equivalent to a knowing, conscious,
and deliberate flaunting of the Act. Willful means more than
merely voluntary action or omission – it involves an element
of obstinate refusal to comply.”

The majority of the circuits, as well as the Review
Commission, declined to follow the Frank Irey definition
of “willfulness.” The First and Fourth Circuits interpreted a
willful action as a “conscious, intentional, deliberate volun-
tary decision,” regardless of venial motive.399 The Review
Commission agreed that no showing of malicious intent is
necessary to establish “willfulness,”400 and defined a willful
violation as one “committed with either an intentional disre-
gard of, or plain indifference to, the Act’s requirements.”401

Most courts of appeals have adopted the Review Commis-
sion’s standard of intentional disregard or plain indifference,
or have embraced similar definitions that do not require a
showing of a bad motive.402

Thus, a conflict developed between the Third Circuit’s
view, as expressed in Frank Irey, and the majority approach.
The D.C. Circuit characterized this conflict as more apparent
than real. In Cedar Construction Co. v. OSHRC and
Marshall,403 the court indicated that the two approaches
were likely to yield the same results in particular cases since
there is little practical difference between “obstinate refusal
to comply” and “intentional disregard” of the OSH Act. The
Third Circuit later agreed when it again addressed the “will-
fulness” question in Babcock & Wilcox Co. v. OSHRC.404

This clarification by the Third Circuit resulted in general
agreement among the circuits that the Review Commission’s
“intentional disregard” standard is the correct one, and that
no malicious intent need be shown to establish a willful
violation.

5.5.5 Repeated Violations

The OSH Act provides no definition of a “repeated” viola-
tion. It is OSHA policy that “n employer may be cited for
a repeated violation if that employer has been cited previ-
ously for a substantially similar condition and the citation
has become a final order of the Review Commission. Gener-
ally, similar conditions can be demonstrated by showing that
in both situations the identical standard was violated. In
some circumstances, similar conditions can be demonstrated
when different standards are violated. Although there may be
different standards involved, the hazardous conditions found
could be substantially similar and therefore a repeated viola-
tion would be appropriate”.405

5.5.6 Failure-to-Abate Violations

The OSH Act does not specify fixed periods within which
violations must be remedied, but Section 9(a) does require
that each citation “fix a reasonable time for the abatement of
the violation.”406 The abatement period does not begin to run
until the date of the final order of the Review Commission
affirming the citation, as long as the review proceeding, if
any, initiated by the employer was in good faith and not
solely for delay or avoidance of penalties.407 An employer
who fails to correct a violation within the period specified
in the citation may receive an additional citation pursuant to
Section 10(b) for failure to abate.

In 1996, OSHA instituted a nationwide “Quick Fix”
abatement incentive program. Under the program, employers
could be given a 15% penalty reduction for correcting a
cited workplace hazard within 24 hours of the inspection.
The penalty reduction does not apply to violations linked
to fatal injury or illness, to serious incidents resulting in
serious injuries to employees, nor to high- or medium-gravity
serious, willful, repeat or failure-to-abate violations.408 In
1997, OSHA published an Abatement Verification final rule
requiring employers to certify to OSHA that they have
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corrected cited violations and to inform their employees
of the abatement actions taken.409 Prior to the final rule,
employer compliance with requests to provide verification
of abatement was voluntary, and follow-up inspections often
were necessary in order to determine whether abatement had
occurred.

5.6 Civil Penalties

On 2 November 2015, Congress passed the Federal Civil
Penalties Inflation Adjustment Act Improvement Act (2015
Inflation Adjustment Act) as part of a Bipartisan Budget
Act of 2015.410 The Inflation Adjustment Act amends the
Federal Civil Penalties Inflation Adjustment Act of 1990.
The Inflation Adjustment Act requires the DOL to adjust its
civil money penalty levels for inflation (with an initial catch-
up adjustment) no later than January 15 of each year. The
DOL issued an interim final rule to adjust its civil monetary
penalties for inflation on 1 July 2016,411 and a final rule on
18 January 2017.412 Annual updates are expected.

Importantly, the 2015 Inflation Adjustment Act amends
the 1990 Inflation Adjustment Act by rescinding an exemp-
tion that previously disallowed inflationary adjustments for
violations of the OSH Act. As a result of the 2015 Infla-
tion Adjustment Act, OSHA’s maximum monetary civil
penalties were increased significantly for the years 2016413

and 2017. For 2017, the maximum statutory monetary civil
penalty for serious, other-than-serious, and posting require-
ments increased from $7 000 to $12 675.414 The maximum
statutory monetary civil penalty for failure-to-abate viola-
tions increased from $7 000 per day beyond the abatement
date to $12 675 per day beyond the abatement date.415 The
maximum statutory monetary civil penalty for a willful or
repeated violation increased from $70 000 to $126 749 per
violation.416

5.7 Criminal Sanctions

To secure a criminal conviction under Section 17(e) of the
OSH Act, there must be evidence to support two elements
of the offense: (i) the employer willfully violated a specific
standard, rule, order or regulation of the OSH Act; and (ii)
the violation caused the death of the employee. Willful viola-
tions that cause death to an employee are punishable upon
conviction by a fine of up to $10 000 or imprisonment for
up to six months or both.417 For a repeated willful viola-
tion that causes the death of an employee, the punishment
is increased to a fine of not more than $20 000 and 1 year in
jail (or both).418

Proof of willfulness can be shown by the employer
taking deliberate action in spite of having knowledge of
an OSHA requirement or being plainly indifferent to the
requirement.419 The second element is more easily satisfied;

all that needs to be shown is that the violation was a cause or
a contributing factor to the death of an employee.420 OSHA
will issue a civil citation even if the citation involves allega-
tions under consideration for criminal prosecution.421

The criminal penalties provided for in the OSH Act can
only be imposed by federal courts and not by the Review
Commission. For a case to be considered for criminal sanc-
tions provided by the OSH Act, OSHA must make a referral
for criminal prosecution to the U.S. Department of Justice.
How the criminal provisions of the OSH Act have been
used – or not been used – has come under criticism.422

For example, the OSH Act’s criminal provision is limited
to willful violations that result in a worker death. But, in
some of the most egregious examples of employer actions
that have proved dangerous to workers, the worker suffered
irreversible coma or another type of severe injury but did not
die. In those cases, application of the criminal provisions of
the OSH Act is inapplicable. Even when a worker death does
occur, the crime is only a Class B misdemeanor, carrying a
maximum sentence of only six months in jail.423

In addition to criminal sanctions under the OSH Act,
employers can also be subject to criminal felony penal-
ties for knowingly and willfully concealing a material fact,
making a materially false statement, or making or using any
false writing or document subject to OSHA’s jurisdiction.424

Penalties include a fine of up to $250 000 for an individual
and up to $500 000 for an organization (or two times any
resulting financial gain or loss related to the falsification).425

Employers under the jurisdiction of an occupational safety
and health state plan can also be prosecuted under that state’s
general criminal laws – homicide or manslaughter – for
work-related deaths or serious injuries.

In 2005, OSHA joined the Department of Justice (Envi-
ronmental Crimes Unit) and the EPA in a criminal liability
initiative based on the notion that firms that violate OSHA
laws may also violate environmental laws. In 2007, the
joint effort has had positive results in a case where a
company and its management officials were convicted of
violating the Clean Air and Clean Water Act and making
false statements to OSHA and obstructing OSHA’s investi-
gation of a forklift accident.426 In most of the cases brought
by the Environmental Crimes Section at the U.S. Depart-
ment of Justice, the Department has charged violations of
the endangerment provisions of environmental protection
statutes, or the general criminal provisions of Title 18 of
the United States Code, instead of the criminal provisions
of the OSH Act. Title 18 – the general criminal statute
of the United States – makes it a crime to make false
statements,427 obstruct justice,428 and commit conspiracy to
defraud the United States by impeding effective implemen-
tation of government regulatory programs.429 Under Title
18, the Department of Justice was able to charge crimes
that were charged as felonies – not misdemeanors – and
were punishable by up to 15 years in jail for knowing
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endangerment and 20 years in jail for some forms of obstruc-
tion of justice.

5.8 Specific Enforcement Policies

5.8.1 Cases Subject to Violation-by-Violation Penalties

In 1986, OSHA adopted what is commonly referred to as
its “egregious penalty policy.” Cases subject to OSHA’s
violation-by-violation penalty policy are those cases where
the employer’s actions were so far outside of acceptable
standards that the willful violation was “egregious.” Besides
a violation that meets the willful serious characterization,
one of six factors must also be present to meet the “egre-
giousness” standard. The violation must have led to fatal-
ities, a worksite catastrophe, or a large number of injuries
or illnesses. The violation must have led to persistently
high rates of injuries or illnesses. The employer had an
extensive history of violations. The employer has intention-
ally disregarded its safety and health responsibilities. The
employer’s conduct, taken as a whole, amounts to clear
bad faith in the performance of his or her OSH Act duties.
Finally, the number of violations employer committed under-
mined the effectiveness of any safety and health program
the employer might have implemented.430 Since a penalty
is calculated for each instance of, or each employee subject
to, the violation, the total amount of the penalty can be
substantial.

After the Review Commission’s decision in Ho,431 which
rejected OSHA’s use of the egregious penalty policy and
disapproved the assessment of separate, per-employee penal-
ties, OSHA promulgated a final rule amending a number of
its standards “to add language clarifying that the PPE and
training requirements impose a compliance duty to each and
every employee covered by the standards and that noncom-
pliance may expose the employer to liability on a per-
employee basis.”432 In National Ass’n of Home Builders
v. OSHA,433 the D.C. Circuit affirmed OSHA’s violation-
by-violation penalty policy. The Review Commission has
also affirmed OSHA’s authority to cite an employer on a
per-employee basis by overruling Ho in its case entitled E.
Smalis Painting Co., which involved an employer’s failure to
provide each exposed employee with medical surveillance
under OSHA’s lead standard.434

5.8.2 Multi-Employer Citation Policy

OSHA’s longstanding multi-employer citation policy
permits the agency to cite more than one employer for a
violative condition. Although the multi-employer citation
policy originated in the construction industry, the OSHRC
has ruled that with respect to the citation policy there is
no distinction between construction and nonconstruction
workplaces.435

In the construction industry, there are often many different
employers on the same worksite. Four different types of
employers can be characterized based on their relationship to
a condition that violates an OSHA standard. When a viola-
tion is observed and a particular employer’s employees are
exposed to the hazard (regardless of whether that employer
created the violative condition), OSHA may issue a citation
to that employer – the “exposing” employer. The employer
who created the condition is “creating” employer. A creating
employer may be cited by OSHA even though the creating
employer had no employees exposed to the hazard. Even
if an employer has no employees exposed to the violative
condition, nor did the employer create the hazard, he or she
may still be cited by OSHA if that employer was in a position
to control or correct the hazard – controlling or correcting
employers. A controlling or correcting employer is often the
general contractor.

OSHA’s multiemployer citation policy had its origin in
1976 when the Revision Commission stated (in a footnote)
“the general contractor is well situated to obtain abate-
ment of hazards either through its own resources or through
its supervisory capacity.”436 In a 1999 OSHA Instruction,
OSHA stated that citations should be issued not only to
exposing employers, but also to creating, controlling, and
correcting employers “whether or not their own employees
are exposed.”437

Most circuit courts have held that general contractors – as
controlling or correcting employers – may be cited by OSHA
under Section 5(a)(2) even if their own employees were not
their own.438 However, the Fifth Circuit has held that “OSHA
regulations protect only an employer’s own employees.”439

In 2017, OSHA appealed a case originating in Texas (within
the jurisdiction of the Fifth Circuit) of a willful citation to
a general contractor based solely on exposure to a subcon-
tractor’s employees.440 The outcome is uncertain at this
writing.

6 CONTESTATION PROCEEDINGS

6.1 Contesting Citations and Penalties

Section 10(a) of OSH Act,441 and the regulations of the
Review Commission pertaining to that section,442 provide
procedures for an employer to “contest” or challenge an
OSHA citation and its proposed civil penalties. After the
employer has been notified of the penalty proposed by the
Secretary, the employer has 15 working days to notify the
Secretary that it wishes to contest the citation or the proposed
assessment of civil penalty. A failure to notify the Secretary
within 15 days of intent to contest the citation or proposed
penalty will render the citation or penalty “a final order of
the Review Commission and not subject to review by any
court or agency.”443
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OSHA regulations444 instruct employers “very notice of
intention to contest shall specify whether it is directed to
the citation or to the proposed penalty, or both.” Simi-
larly, the courts have construed the OSH Act’s enforcement
scheme as mandating a distinction between contesting a cita-
tion and contesting a proposed penalty.445 The Fifth Circuit
held446 that an employer’s letter that contested the proposed
penalty but failed to contest the citation (in fact, the letter
affirmatively admitted the violation), constituted waiver of
the employer’s right to challenge the citation on appeal.
However, the Review Commission has stated that it will
construe notices of contest that are limited to the penalty to
include a contest of the citation as well, if the cited employer
indicates later that it was his or her intent to contest the
citation.447 If an employer files a timely notice of contest
(or if within 15 working days of the issuance of a citation,
a representative of the employees files a notice challenging
the period of abatement specified in the citation), the Secre-
tary must immediately advise the Review Commission of the
intent to contest. The Review Commission then must afford
an opportunity for an administrative hearing.448

The Commission’s Rules of Procedures govern all of its
proceedings.449 Where the Commission has not promulgated
a rule, the Federal Rules of Civil Procedure apply.450 In addi-
tion to the extensive, formal rules of practice, the rules of
the Review Commission permit any party to request simpli-
fied proceedings before an administrative law judge in cases
that do not involve alleged general duty clause violations
or alleged violations of certain enumerated standards.451

Procedures are simplified in several ways – pleadings are
limited, discovery is generally not permitted, the Federal
Rules of Evidence do not apply, and interlocutory appeals are
not permitted. The Review Commission makes available an
online publication designed for nonlawyers called the Guide
to Commission Procedures.452

A Review Commission hearing is conducted pursuant to
the U.S. Administrative Procedure Act and is presided over
by a single administrative law judge employed by the Review
Commission. After taking testimony, the judge writes an
opinion that is subject to review by the full three-member
Commission at its discretion. An aggrieved party may peti-
tion for discretionary review before the full Review Commis-
sion and any Commission member may direct review of
a case on his or her own motion.453 If no Commissioner
member directs review, or if a timely petition for review is
not filed, the administrative law judge’s decision becomes a
final order of the Review Commission.454

Section 17(j) further empowers the Review Commission
to assess appropriate civil penalties, giving due consideration
to the size of the business of the employer being charged,
the gravity of the violation, the good faith of the employer,
and the history of previous violations.455 The Review
Commission has taken the position that it may exercise its
power to increase the Secretary’s proposed penalty after

considering the factors outlined above, and courts of appeals
have expressed the view that the Commission may act in
this manner.456 However, the Commission has only very
rarely acted on that authority. The Review Commission
has also held that it does not have to give “substantial
weight” to the Secretary’s proposed penalties.457 Courts
have also sanctioned the Review Commission’s right
to increase the degree of a violation from other-than-
serious to serious.458 The Review Commission has taken
the view that it can reduce the degree of a violation as
well.459

6.2 Employer’s Affirmative Defenses

A number of defenses are available to the employer when
contesting an OSHA citation and/or propose penalties.
Some defenses are “affirmative” defenses. An employer
wishing to use an affirmative defense must assert the defense
in the employer’s appeal of the citation to the Review
Commission.460 Once raised, the employer has the burden
of proving the defense.461

Affirmative defenses are varied. First, an employer can
assert that the standard cited is too vague to be legally
valid. Second, an employer can assert that the standard
cited was not properly promulgated by OSHA. Third, the
employer can assert that OSHA should have cited a more
specific standard than the one they did. Fourth, the employer
can assert that another federal agency regulates the same
condition. Fifth, the employer can charge that all means of
compliance with the standard are infeasible. Sixth, compli-
ance with the standard will create a greater hazard than
the one cited by OSHA. Seventh, the employer can asset
that the inspection was unreasonable or that the citation
represented vindictive prosecution by OSHA. Eighth, the
employer can asset that the citation lacked particularity as
required by Section 9(a). Ninth, an employer can assert
that there was an unreasonable delay in issuing the cita-
tion. Tenth, the employer can assert that the violation was
unpreventable because of employee misconduct. In asserting
any of these affirmative defenses, the employer must show
that the employer’s ability to defend against the citation was
adversely affected.

6.3 Courts of Appeals Review

The final stage of an OSHA enforcement proceeding is
review in a court of appeals (and thereafter, discretionary
review by the Supreme Court). Any person adversely
affected or aggrieved by the Review Commission’s dispo-
sition of its case may obtain review in an appropriate court
of appeals pursuant to Section 11(a) of the OSH Act.462

Section 11(b) provides that the Secretary may also obtain
review or enforcement of any final order of the Review
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Commission by filing a petition for such relief in the
appropriate court of appeals. The reviewing court is bound
by Section 11(a) to apply the “substantial evidence test”
to the Commission’s findings of fact. The same section
empowers the court to direct the Review Commission to
consider additional evidence if the evidence is material and
reasonable grounds existed for a party’s failure to admit
it in the hearing before the Commission. Regarding the
penalty imposed by the Review Commission, the reviewing
court may inquire only whether the Review Commission
abused its discretion because the assessment of a penalty
is not a finding of fact but rather the exercise of a discre-
tionary grant of power.463 The Seventh Circuit has held
that interest on penalties assessed against an employer by
the Commission accrues from the date the Commission’s
order is entered, even when an employer appeals to a federal
court.464

7 RIGHTS OF EMPLOYEES AND
THEIR REPRESENTATIVES UNDER

THE OSH ACT

7.1 Information Rights

7.1.1 Poster

Section 8(c)(1) of the OSH Act states that the “Secretary
shall also issue regulations requiring employers to keep
their employees informed of their protections and obliga-
tions under this Act, including provisions of applicable
standards.”465 OSHA meets these requirements by requiring
employers to post in a conspicuous place a poster furnished
by OSHA containing basic information on the OSH Act and
employee rights under the Act.466 Employers are subject
to a citation and penalty for failure to post the required
poster.467

7.1.2 Injury and Illness Log

Section 8(c)(2) requires the Secretary to prescribe regula-
tions requiring employers to maintain accurate records of
work-related fatalities, injuries, and illnesses. Under this
provision of the Act, OSHA requires most employers to
maintain a log of work-related injuries and illnesses,468 and
to post an annual summary of the log in a conspicuous
place in each workplace and to certify that the summary is
accurate.469

7.2 Right to Refuse Hazardous Work under
Section 11(c) of the OSH Act

An employee has no explicit right under the OSH Act to
refuse a work assignment because of what the employee feels

is a dangerous working condition. However, Section 11(c)(1)
of the Act prohibits discrimination against an employee
because of their exercise of rights provided by the Act.470

In 1973, the Secretary issued an administrative regulation
that interprets the Act as implying such a right under four
limited circumstances.471 First, the employee’s refusal must
be made in good faith. Second, the condition the employee
believes is a hazard is one that a reasonable person would
conclude is one that poses a real danger of death or serious
physical injury. Third, there is insufficient time to elimi-
nate the hazard by use of the OSH Act’s normal enforce-
ment means. Fourth, the employee must have asked the
employer to correct the hazard, but the employee was unable
to obtain such a correction from the employer. In Usery
v. Whirlpool Corp, the Supreme Court was faced with the
question whether an employee is protected from retaliation
by his employer if he walks off the job in an imminent
danger situation.472 In Whirlpool Corp., the Supreme Court
upheld § 1977.12(b)(2) as a valid exercise of the Secre-
tary’s authority under the OSH Act. Thus, employees are
afforded a limited right to refuse to work in imminent danger
situations.

7.3 Right to Request and Participate in a
Compliance Inspection

Section 8(f)(1) gives employees and their representatives the
right to file a complaint and request an inspection.473 OSHA
must conduct an inspection when a valid complaint is filed
with an OSHA Area Office. To be valid, the complainant
must identify themselves to OSHA. Section 8(e) of the Act
grants the right to employees and their representatives to
participate in the inspection and its opening and closing
conferences.474 The Act also provides that “a representa-
tive of the employer, and a representative authorized by his
employees, shall be given an opportunity to accompany the
Secretary or his authorized representative during the physical
inspection of any workplace … ”475 The term “representa-
tive” means: (i) an authorized bargaining unit representative;
(ii) employee’s attorney; or (iii) any other person acting in
a bona fide representative capacity.476 Even though a walka-
round right is specified in the OSH Act, there is no require-
ment that the employer must compensate the employee for
his or her time.

7.4 Rights to Participate in Litigation before
the Review Commission

Two rights are granted in Section 10(c) of the OSH Act. First,
Section 10(c) grants employees the right to file a notice of
contest “alleging that the period of time fixed in the citation
for the abatement of the violation is unreasonable” and in
response,” the Commission shall afford an opportunity for a
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hearing… ”477 Second, Section 10(c) also provides a right to
employees to participate as parties to hearings.478 A lengthy
history of litigation has occurred over the rights granted by
Section 10(c).

7.5 Right to be Notified of Possible Imminent
Danger and Right to Seek Relief
for Imminent Dangers

Section 13(c) and (d) of the OSH Act grans employees the
right to be notified of possible imminent danger situations,
and the right to file an action to compel the Secretary to seek
relief in such situations if the Secretary has “arbitrarily and
capriciously” failed to do so.479

7.6 Right to File a Complaint against State
Program Administration

Individuals, including employees, who have a complaint
against the manner in which an OSHA-approved occupa-
tional safety and health state plan is being administered by
the state have the right to lodge a complaint with the Secre-
tary’s representative in the federal region in which the state
is located.480

7.7 Right to Access Exposure Records

Section 8(c)(3) of the OSH Act give employees the right to
observe any exposure monitoring to potentially toxic mate-
rials or harmful physical agents which are required under a
Section 6(b)(5) standard and a right of access to those expo-
sure records.481

7.8 Antidiscrimination Rights

Section 11(c) of the OSH Act makes it unlawful for any
person to discharge or in any manner discriminate against
an employee because the employee has exercised his or her
rights under the OSH Act.482 This provision is designed
to encourage employee participation in the enforcement
of OSHA standards.483 Employees who believe they have
been discriminated against in violation of Section 11(c)
must file a complaint with the Secretary within 30 days
after such violation has occurred.484 The prohibitions in
Section 11(c) are not confined to employers only as it
states that “[N]o person shall … discriminate against any
employee… ”.485 In Solis v. Brighton Medical Clinic, a
federal district court held that a clinic physician could be held
personally liable for retaliatory discharge of an employee
under Section 11(c).486

The Secretary is required to investigate the complaint.
If the Secretary determines that Section 11(c) has been
violated, the Secretary is authorized to bring an action in
federal district court for an order restraining the violation and
for recovery of all appropriate relief, including rehiring or
reinstatement of the employee to his or her former position
with back pay. Section 11(c)(1) authorizes only the Secre-
tary to bring an action for violation of Section 11(c), not the
employee.487

8 VOLUNTARY COMPLIANCE
PROGRAMS

8.1 On-Site Consultation Program

Since the mid-1970s, OSHA has administered a program
where employers could obtain assistance free of charge from
trained occupational safety and health personnel funded by
cooperative agreements with state agencies or universities.
In 1998, Congress and President Clinton provided express
statutory authority for OSHA’s on-site consultation program
by passing the Occupational Safety and Health Adminis-
tration Compliance Assistance Authorization Act.488 The
Act added new Section 21(d) to the OSH Act. In 2000,
OSHA revised its 1970s regulations pertaining to OSHA’s
agreements with states.489 A consultation visit parallels
what happens during an enforcement inspection, except no
penalties are assessed for violations that are identified.490

However, if an employer refuses to correct an imminent
danger or a serious hazard, the consultant is required
to inform the appropriate federal or state enforcement
authority.491 The on-site consultation program is main-
tained by states separate from their enforcement activities to
ensure the confidentiality of information obtained from the
employer.

8.1.1 Safety and Health Achievement Recognition
Program (SHARP)

OSHA regulations require every state that receives consul-
tation program funding to establish a consultation program
aimed at small, high-hazard, employers. Employers who
undergo a full on-site consultation visit, and meet other
requirements such as maintaining an injury and illness
prevention program that at a minimum addressed OSHA’s
Safety and Health Management Program Guidelines,492

may be recognized under SHARP for their exemplary safety
and health management systems. Worksites that receive
SHARP recognition are exempt from programmed inspec-
tions during the period that the SHARP certification is
valid.
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8.2 OSHA’s Cooperative Programs

8.2.1 Alliance Program

Through the Alliance Program, OSHA works with groups
committed to worker safety and health to prevent workplace
fatalities, injuries, and illnesses. OSHA and the groups
work together to develop compliance assistance tools and
resources, share information with workers and employers,
and educate workers and employers about their rights and
responsibilities.493 In the Alliance Program, OSHA works
with varied partners including unions, consulates, trade or
professional organizations, faith- and community-based
organizations, businesses, and educational institutions, to
leverage resources and expertise to help ensure safe and
healthy workplaces and worker rights under the Occupa-
tional Safety and Health Act.

8.2.2 OSHA Strategic Partnership Program

Occupational Safety and Health Administration Strategic
Partnerships (OSPP) are “unique agreements designed to
encourage, assist, and recognize partner efforts to eliminate
serious hazards and enhance workplace safety and health
practices.”494 OSPPs are operated out of local OSHA Area or
Regional Offices. They focus on ways to improve safety and
health in major corporations, government agencies, at large
construction projects and private sector industries where
OSHA has jurisdiction.

8.2.3 Voluntary Protection Program

OSHA’s Voluntary Protection Programs (VPPs)495 are part-
nerships between management, labor, and OSHA at work-
places that have implemented and maintain an exemplary
comprehensive safety and health management programs.
VPP membership is OSHA’s official recognition of the
outstanding efforts of employers and employees who have
achieved exemplary occupational safety and health.496 VPP
procedures involve submission of a detailed application,
including detailed site injury and illness rates, a written
safety and health management program, commitment from
management and worker representatives, and a rigorous
on-site review by OSHA personnel and special govern-
ment employees (SGEs).497 VPP members represent nearly
all industrial classifications498 and have their own associa-
tion – the Voluntary Protection Programs Participants’ Asso-
ciation (VPPPA).499

8.2.4 OSHA Challenge Program

The OSHA Challenge Program assists employers to improve
their safety and health management programs through
mentoring, training and progress tracking. Challenge

participants do not receive exemptions from OSHA
programmed inspections.500

9 REGULATION OF OCCUPATIONAL
SAFETY AND HEALTH BY THE

STATES

One of the primary factors that induced Congress to enact
a comprehensive OSH Act was the failure of many of the
states to regulate workplace safety and health adequately.501

In passing the OSH Act, Congress hoped to ensure at least
a minimum level of protection for workers throughout the
country.

The OSH Act preempts a state’s occupational safety
or health standard with respect to a standard promulgated
by OSHA.502 However, OSHA does not totally ban the
states from developing and enforcing occupational safety and
health standards on their own. Pursuant to Section 18(b) of
the Act, a state may regain jurisdiction over development and
enforcement of occupational safety and health standards by
submitting to the federal government an effective State Occu-
pational Safety and Health Plan (“state plan”). Final approval
of a state plan can lead ultimately to exclusive authority by
a state over the matters included in its plan. The process
of regaining jurisdiction over the regulation of occupational
safety and health begins with the submission of a plan that
sets forth specific procedures for ensuring workers’ safety
and health. States can submit one of the two types of plans – a
complete plan or a developmental plan.

A “complete” plan”503 is a plan that, upon submission,
satisfies the criteria for plan approval set forth in Section
18(c) of the Act, as well as certain additional criteria outlined
by the Secretary in administrative regulations.504 Section
18(c) specifies the requirements a state must fulfill to receive
approval of its own occupational safety and health plan.505

Complete plans are given “initial” approval by the Secretary
upon submission. For at least 3 years following the “initial”
approval, the Secretary will monitor the state plan to deter-
mine whether the criteria set forth in Section 18(c) are being
applied. If this determination – as so-called Section 18(e)
determination – is favorable, the state plan will be granted
“final approval” and the state will regain exclusive jurisdic-
tion with respect to any occupational safety or health issue
covered by the state plan. Federal standards continue to apply
to hazards not covered by the state program.

A “developmental” plan506 is a plan that, upon submis-
sion, does not fully meet the criteria set forth in the statute
or in OSHA’s regulations. A developmental plan may
receive initial approval upon submission, however, if the
plan contains “satisfactory assurances” that the state will
take the necessary steps to bring its program into conformity
within three years following commencement of the plan’s
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operation. If the developmental plan satisfies all the statutory
and administrative criteria within the three-year “develop-
mental period,” the Secretary will certify and will initiate
an evaluation of the actual operations of the state plan for
purposes of making a Section 18(e) determination. The
evaluation must proceed for at least one year before such a
determination can be made. Developmental plans that have
received final approval will continue to be monitored and
evaluated by the Secretary pursuant to Section 18(f) of the
Act, which authorizes the Secretary to withdraw approval if
a state fails to comply substantially with any provision of
the state’s plan.

Although a state does not regain exclusive jurisdiction
over matters contained in its plan until the plan receives final
approval, a state with initial plan approval may participate
in the administration and enforcement of the Act prior to
final approval by satisfying four criteria.507 First, the state
must have enacted enabling legislation conforming to that
specified in OSHA and the regulations. Second, the state
plan must contain standards that are found to be “at least
as effective as” the comparable federal standards, Third, the
state plan must provide for a sufficient number of qualified
personnel who will enforce the standards in accordance with
the state’s enabling legislation. Fourth, the plan’s provisions
for review of state citations and penalties (including the
appointment of the reviewing authority and the promulgation
of implementing regulations) must be in effect. If the criteria
above are met, the state plan is considered “operational.” The
federal government then enters into an operational agreement
with the state whereby the state is authorized to enforce
safety and health standards under the state plan.508

Most states that are presently operating approved and/or
certified plans have adopted standards that are substantially
similar, if not identical, to the federal standards. At least
five state plans, however, have standards that contain certain
provisions that vary from the federal standards, yet have been
approved as being “at least as effective” as the federal stan-
dards. The states are California, Hawaii, Michigan, Oregon,
and Washington. In some instances, these states have adopted
standards that are more stringent than the analogous federal
standards.

Early on, OSHA developed numerical staffing require-
ments for states, so-called staffing “benchmarks.” These
benchmarks were challenged by the AFL-CIO who
argued that the benchmarks were too low. In AFL-CIO
v. Marshall,509 the court agreed with the AFL-CIO. The
court that, in referring to personnel and funding levels in
terms of adequacy and sufficiency, Congress intended that
states would have the resources “necessary to do the job”
and that “such interim federal benchmarks must be a part
of an articulated, coherent program calculated to achieve
a fully effective program at some point in the foreseeable
future.”510 On remand, the district court ordered OSHA in
1978 to develop a five-year schedule for each state to meet

the “fully effective” enforcement staffing levels and made
meeting the OSHA “benchmark” staffing schedule a prereq-
uisite for final state plan approval.511 Since Congress failed
to appropriate additional resources to meet the benchmark
staffing levels, the benchmarks have since lost much of their
impact.

10 REGULATION OF OCCUPATIONAL
SAFETY AND HEALTH BY OTHER

FEDERAL STATUTES

10.1 Partial Exemption from Coverage
by the OSH Act

Section 4(b)(1) of OSH Act states that “[N]othing in this
chapter shall apply to working conditions of employees with
respect to which other federal agencies, and State agen-
cies acting under Section 201 of Title 42,512 exercise statu-
tory authority to prescribe or enforce standards or regula-
tions affecting occupational safety and health.”513 Although
Section 4(b)(1) seems to be self-defining, it has generated
a significant amount of litigation. Three major interpretive
questions have been raised. First, what constitutes a suffi-
cient exercise of regulatory authority to preempt OSHA regu-
lation? Second, does the exercise of authority by another
federal agency in substantial areas of employee safety and
health exempt the entire industry from OSHA standards?
Third, must the other federal agency’s motivation in acting
have been to protect workers?

Exercise of Authority. The mere existence of statutory
authority to regulate safety or health is not sufficient to oust
OSHA’s regulatory scheme; some exercise of that authority
is necessary.514 Speculative pronouncements of proposed
regulations by a federal agency are not sufficient to warrant
preemption of OSHA standards; Section 4(b)(1) requires a
concrete exercise of statutory authority.515

Industrywide Exemption. Courts have also rejected the
notion that the exercise of statutory authority by another
federal agency creates an industry-wide exemption from
OSHA regulations. Rather, the courts have agreed that the
term “working conditions” in Section 4(b)(1) refers to some-
thing more limited than every aspect of an entire industry.

Working Conditions. Ambiguity remains, however, with
respect to the scope of the displacing effect of another
agency’s regulation of a “working conditions.” OSHA
understands the term “working conditions” to mean partic-
ular hazards, to which an employee may be exposed.516 First,
Second and Eleventh Circuits follow the OSHA “hazard”
approach. The Fourth Circuit defined “working conditions”
as “the environmental area in which an employee custom-
arily goes about his daily tasks.” In Southern Railway
Company, the Fourth circuit explained that OSHA would
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be displaced when another federal agency had exercised its
statutory authority to prescribe standards affecting occu-
pational safety or health for such an area.517 In Southern
Pacific Transportation Company, the Fifth Circuit explained
that the term “working conditions” has a technical meaning
in the language of industrial relations; it encompasses both a
worker’s surroundings and the hazards incident to the work.
The court stated that the displacing effect of Section 4(b)(1)
would depend primarily on the agency’s articulation of its
regulations.518

Adequacy of the Other Agency’s Enforcement. How strin-
gent the other agency’s enforcement of their regulations is
not a consideration under Section 4(b)(1).519 Preemption
may still apply when the other agency’s regulations are not
as strong as OSHA’s regulations.520 Once the other agency’s
rule has been shown to have the effect of law, no further
inquiry into how well the agency enforces that rule will be
made.521

10.2 Selected Other Federal Agencies
Affecting Occupational Safety
and Health

10.2.1 Mine Safety and Health Administration

Occupational safety and health matters with respect to the
nation’s mining industry are regulated pursuant to the Federal
Mine Safety and Health Act of 1977 (Mine Act).522 The
DOL established the Mine Safety and Health Administra-
tion (MSHA) to enforce the Mine Act. There are a number
of important differences between the Mine Act and the
OSH Act.

First, unlike the OSH Act which does not mandate inspec-
tion frequency, the Mine Act requires that MSHA inspect all
underground mines at least four time per year and all surface
mines at least twice a year. Further, MSHA does not require
a warrant to conduct nonconsensual mine inspections. The
purposes of these visits include determining whether an
imminent danger exists and whether there is compliance with
MSHA’s health and safety standards. Second, the Mine Act
permits MSHA to shut down coal or other mine operations
without a restraining order from a court. Section 107(a) of
the Mine Act provides that when a federal inspector finds
that an imminent danger is present in a mine, the inspector
shall order the withdrawal of all other persons from a part,
or all of that, mine until the imminent danger no longer
exists.523

Third, mine operators are required to abate a violation
immediately even if the mine operator challenges the citation
before the Mine Commission. Fourth, recordkeeping and
reporting requirements under the Mine Act are set forth
in subsections 103(c)–103(e) and 103(h). The Mine Act
contains a broad antiretaliation provision and grants other
rights to mine employees as well. For example, Section 111

of the Mine Act provides pay for miners who accompany an
MSHA inspector on an inspection. Section 107 also provides
pay when a MSHA issues a “withdrawal order,” requiring
the closure of a mine and removal of miners from the mine.
Fifth, the Mine Act, unlike the OSH Act, does not permit
state plans. A state may, however, enforce its own mine safety
and health laws if they consistent with or more stringent the
Mine Act of MSHA regulations and standards.524

Following a January 2006 explosion at the Sago Mine in
Sago, West Virginia, in which 12 trapped miners lost their
lives, the Mine Act was amended by the Mine Improvement
and New Emergency Response (MINER) Act of 2006.525

The MINER Act amended Section 316 of the Mine Act to
require mine operators to “carry out on a continuing basis
a program to improve accident preparedness and response
at each mine” and to “develop and adopt have a written
accident response plan.” The MINER Act also amended
Section 103(j) to require a mine operator to notify MSHA
“within 15 min” of the death or entrapment of any miner. The
MINER Act also increases the penalty for willfully violating
a mandatory health or safety standard, or knowingly refusing
to comply with any order issued under Sections 104 and
107, to $250 000 or imprisonment for not more than 1 year
or by both. The MINER Act also provided MSHA with the
authority to request an injunction to close a mine when the
mine operator refuses to pay a final civil penalty.

10.2.2 U.S. Chemical Safety and Hazard Investigation
Board

In 1990, Congress created the Chemical Safety and Hazard
Investigation Board (CSB) to investigate the causes of any
accidental chemical release resulting in a death or substantial
property damage.526 Despite overlap between the investiga-
tion authority of OSHA and the CSB, the CSB’s reports focus
on the root causes and often recommend changes in existing
standards, or a new standard, to OSHA, EPA, NIOSH, and
other federal agencies. Findings contained in the CSB’s
Reports may be admitted as evidence in a civil action arising
from the investigated accident.527 The CSB maintains a file
of its current and completed investigation reports on its Web
site.528

10.2.3 Nuclear Regulatory Commission

OSHA has published occupational health and safety
standards regulating exposure to ionizing radiation (i.e.
alpha, beta, gamma, X-ray, and neutron) and nonion-
izing (i.e. radiofrequency and electromagnetic) radiation
for the General Industry, Shipyard Employment, and
Construction.529 However, the primary federal law regu-
lating human exposure to radiation is not the OSH Act, but
is the Atomic Energy Act of 1954.530 Under the Act, the
Nuclear Regulatory Commission (NRC) can promulgate
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regulations about the safety of employees exposed to, or
working with, nuclear materials.”531

Any person holding a license issued under the Atomic
Energy Act of 1954 and using “licensed material” (i.e.
radioactive or radiation-emitting material) may not permit
the exposure of individuals within a “restricted area” (i.e. an
area in which radioactive materials are being used) to greater
doses of radiation than are set forth in the regulations.532

Although the primary thrust of the NRC regulations is to
control ionizing radiation within the “restricted area,” the
NRC has also published regulations on permissible levels of
radiation in unrestricted areas, in effluents discharged into
unrestricted areas, and for the disposal of radioactive mate-
rials by release into sanitary sewerage systems.533 The EPA
Administrator, exercising authority under the Atomic Energy
Act of 1954, has also promulgated regulations limiting expo-
sure of the general population to ionizing radiation produced
during the operation of nuclear power plants licensed by the
NRC.534

There are additional federal agencies empowered to set
standards for ionizing radiation control within areas under
their jurisdiction. The DOL, for example, has promulgated
regulations regarding radiation exposure in underground
mines.535 The DOL has also issued radiation standards for
uranium mining conducted under the Walsh–Healey Public
Contracts Act.536 Radiation generated by devices and prod-
ucts that are not governed by the Atomic Energy Act and
licensed by the NRC is regulated by the federal Radiation
Control for Health and Safety Act of 1968.537 OSHA and the
NRC established a Memorandum of Understanding in 1989
to govern mutual activities.538

10.2.4 Consumer Product Safety Commission

The Consumer Product Safety Act of 1972 created a
Consumer Product Safety Commission (CPSC) and empow-
ered it to promulgate “consumer product safety standards”
applicable to consumer products found to present an unrea-
sonable risk of injury. Under authority granted to it by
the Federal Hazardous Substances Act,539 the CPSC may
find that a substance distributed in interstate commerce
is “hazardous.” The CPSC may impose packaging and
labeling requirements to protect public health and safety
or – in the cases of hazardous substances intended for the use
of children or likely to be subject to access by children, or
substances intended for household use – prohibit distribution
altogether (“banned hazardous substance”).540 Insofar as
safety in the workplace, the effect of the Federal Hazardous
Substances Act is that hazardous substances distributed in
interstate commerce and utilized by the U.S. worker will
arrive safely packaged and accompanied by appropriate
warnings. The CPSC does not have authority to regulate
consumer product risk if such risk could be addressed by
OSHA.541

10.2.5 Environmental Protection Agency

Under Section 4(b)(1) of the OSH Act, when the EPA issues
regulations that cover the same working conditions and
employee safety as OSHA standards and regulations cover,
the EPA regulations may preempt OSHA regulations, but
only as applied to EPA regulations under the Federal Insecti-
cide, Fungicide, and Rodenticide Act (FIFRA). Under other
EPA statutes concerning waste disposal, toxic substances,
air, and water, the relevant statute specifically provides that
actions taken by EPA have no preemptive effect under the
OSH Act.542

Under the FIFRA (also known as the Environmental Pesti-
cide Act),543 EPA has the authority to regulate the use
of pesticides and makes misuse of pesticides civilly and
criminally punishable. The D.C. Circuit has held that the
FIFRA authorizes EPA to promulgate and enforce occu-
pational health and safety standards with respect to farm
workers’ exposure to pesticides,544 and EPA has exercised
that authority.545 In EPA’s regulations concerning pesticide
use, there are standards pertaining to pesticide exposure in
the workplace.546 OSHA is thus preempted from regulating
in that area.

The Clean Air Act authorizes EPA to promulgate emission
control standards and to inspect workplaces to see that its
standards are being met.547 EPA has promulgated regulations
designed to protect workers, among others, from accidental
chemical releases. Under a final rule published by EPA in
1996, nearly 70 000 facilities that manufacture or handle
certain hazardous chemicals were required to develop risk
management plans by June 1999 to reduce the likelihood and
severity of accidental chemical releases.548 However, Section
7412(r)(7)(D) requires EPA to consult with the Secretary
before promulgating regulations pertaining to prevention of
accidental releases.

The Emergency Planning and Community-Right-to-Know
Act,549 also known as Title III of the SARA of 1986, requires
the Secretary of Labor to issue regulations to protect workers
at hazardous waste sites and during emergency response
operations. In 1990, OSHA issued a hazardous waste oper-
ations and emergency response (HAZWOPER) standard.550

In 1994, OSHA published a nonmandatory appendix to the
HAZWOPER standard for the certification and accredita-
tion of training programs for workers handling hazardous
materials.551 The requirements of the Emergency Planning
and Community-Right-to-Know Act do not preempt OSHA
standards.552

The Toxic Substances Control Act of 1976 (TSCA)
established a broad, nationwide program for the federal
regulation of the manufacture and distribution of toxic
substances.553 TSCA authorizes EPA to regulate the manu-
facture, processing, distribution, use, and disposal of
chemical substances and mixtures of chemical substances.
If EPA determines that a substance poses an unreasonable
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risk to health or the environment, EPA may prohibit the
manufacture or sale of the chemical or may adopt rules
regulating its use. Actions taken by EPA under TSCA do not
preempt actions OSHA takes under the OSH Act.554

In 2016, the TSCA of 1976 was amended by the Frank
Lautenberg Chemical Safety for the 21st Century Act.555

The new law received bipartisan support in both the U.S.
House of Representatives and the Senate. Amended TSCA
includes: (i) a mandatory requirement for EPA to evaluate
existing chemicals with clear and enforceable deadlines;
(ii) new risk-based safety standard; (iii) increased public
transparency for chemical information; and (iv) consistent
source of funding for EPA to carry out the responsibilities
under the new law. In addition, the word “workers” is now
included in the definition of “potentially exposed or suscep-
tible subpopulation.”556

10.2.6 Department of Transportation

The Department of Transportation (DOT) protects
employees under a number of federal laws pertaining to
aviation,557 railways,558 motor carriers,559 and pipelines.560

The DOT has issued regulations concerning employee safety
in each of these areas.

Aviation. The Federal Aviation Act of 1958 (as amended)
authorizes the Federal Aviation Administration (FAA) to
promote safety of flight of civil aircraft in air commerce,561

as well as to establish minimum safety standards for the
operation of airports that serve any scheduled or unscheduled
passenger operation of air carrier aircraft designed for more
than 30 passenger seats.562 It is generally accepted that FAA
jurisdiction extends only to flight-crew members (pilots and
flight attendants), not to ground personnel.

Railways. The Federal Railroad Safety Act of 1970 autho-
rizes the Federal Railroad Administration (FRA), an agency
within the DOT, to promulgate regulations for all areas of
railroad safety, including employee safety. To date, however,
the DOT has not adopted railroad occupational safety stan-
dards for all railroad working conditions or workplaces.
OSHA retains jurisdiction over safety and health of railroad
employees with respect to those “working conditions” for
which the DOT has not adopted standards.

Motor Carriers. Motor carriers are regulated by the DOT
through the Motor Carrier Act of 1984.563 Even though
the DOT has promulgated regulations for commercial motor
vehicle worker protection with regard to step, handhold and
deck requirements,564 motor vehicle common carriers are
still subject to OSHA standards in areas where the DOT has
not specifically regulated.565

Pipelines. The Natural Gas Pipeline Safety Act of
1968 (NGPSA) authorizes the DOT Secretary to establish
minimum federal safety standards for pipeline facilities and
the transportation of gas in commerce. DOT’s authority
under NGPSA preempts OSHA rules. In Texas Eastern

Transmission Corp.,566 the Review Commission determined
that the DOT’s minimal federal safety standards regarding
working conditions preempted OSHA standards regarding
working conditions that were the subject of the alleged
violations. However, a contractor engaged in repairing a
pipeline would be subject to OSHA standards because
NGPSA standards apply only to persons engaged in gas
transport or operation of pipeline facilities.567

11 FUTURE OF OCCUPATIONAL
SAFETY AND HEALTH LAW

After nearly 50 years, the OSH Act still enjoys broad support
among stakeholders despite continuing concerns about the
pace of standards development. The slower pace of OSHA’s
development of occupational safety and health standards, and
the obsolescence of many existing OSHA PELs heighten the
influence of international consensus standards. In the twenty-
first century, international standards may play a bigger role
in determining multinational employer actions than national
governmental laws and regulations. What impact the realities
of the twenty-first century’s global economy will have on the
OSH Act remains to be seen. What is certain is that many
of legal and policy issues arising from the Occupational
Safety and Health Act of 1970 will undoubtedly continue to
occupy the attention of stakeholders, Congress, OSHA, the
Review Commission, and the federal courts for many years
yet to come.
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349 29 U.S.C. § 655.
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355 See OSHA Field Operations Manual, Chapter 2, V.
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the desired frequency of searches in any of the lesser
divisions of the area … ” 6 OSH Cases at 1576.
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work. J.L. Foti Constr. Co. v. Donovan, 786 F.2d 714,
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364 134 F.3d 1235 (Fourth Cir.), cert. denied, 525 U.S.
962 (1998) (holding that work site videotaping not
only does not violate the OSH Act but also does

349



PATTY’S INDUSTRIAL HYGIENE

not violate the Fourth Amendment’s right to privacy
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1903.4).

368 The new regulation, held valid by the court in Donovan
v. Blue Ridge Pressure Castings, Inc., 543 F. Supp. 53,
10 OSH Cases 1217 (M.D. Pa. 1981), states “(d) For
purposes of this section, the term compulsory process
shall mean the institution of any appropriate action,
including ex parte application for an inspection warrant
or its equivalent. Ex parte inspection warrants shall be
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Inc. v. Donovan, 642 F.2d 768, 9 OSH Cases 1568
(Fifth Cir.), cert. denied sub nom. Mosher Steel Co. v.
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sub nom. Marshall v. Whirlpool Corp., 593 F.2d 715,
7 OSH Cases 1075 (Sixth Cir. 1979), aff’d, 445 U.S.
1, 8 OSH Cases 1001 (1980) on remand, 9 OSH Cases
1038 (N.D. Ohio 1980).

473 29 U.S.C. § 657(f)(1).
474 29 U.S.C. § 657(e).
475 Id.
476 See OSHA Field Operations Manual, ch. 9, p. 9-3. See

also, 29 C.F.R. § 1903.8(c).
477 29 U.S.C § 659(c).
478 Id.
479 29 U.S.C. § 662(c) & (d).
480 29 C.F.R. § 1954.20(a).
481 29 U.S.C. § 657(c)(3). See also 29 U.S.C. § 1910.20.
482 29 U.S.C. § 660(c)(1).
483 Dunlop v. Trumbull Asphalt Company, Inc., 4 OSH

Cases 1847 (E.D. Mo. 1976).
484 29 U.S.C. § 660(c)(2).
485 29 U.S.C. § 660(c)(1).
486 23 OSH Cases 2079 (D. Colo. 2012).
487 See Powell v. Globe Industries, Inc., 431 F. Supp. 1096,

5 OSH Cases 1250 (N.D. Ohio 1977). The National
Labor Relations Board (NLRB) has concurrent juris-
diction over Section 11(c) cases. In 1975, the general
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counsel of the NLRB and the Secretary entered into an
understanding for the procedural coordination of liti-
gation arising under Section 11(c) of the OSH Act and
Section 8 of the National Labor Relations Act, to avoid
duplicate litigation.
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Compliance Assistance Authorization Act of 1998,
Pub. L. No. 105-197 (codified at 29 U.S.C. § 670(d)).
See also, 29 C.F.R. Part 1908.

489 65 Fed. Reg. 64,282 (Oct. 26, 2000).
490 29 C.F.R. § 1908.6.
491 29 U.S.C.§ 670(d)(3); 29 C.F.R. § 1908.6(f)(4).
492 See OSHA Guidelines for Safety and Health Programs

at https://www.osha.gov/shpguidelines/.
493 See The OSHA Alliance Program at https://www.osha

.gov/dcsp/alliances/whatis.html.
494 See OSHA Strategic Partnership Program at https://

www.osha.gov/dcsp/partnerships/index.html.
495 See http://www.osha.gov/dcsp/vpp/index.html.
496 “Revisions to the Voluntary Protection Programs to

Provide Safe and Healthful Working Conditions,” 65
Fed. Reg. 45,649 (July 24, 2000).

497 OSHA Instruction CSP 03-01-001-TED 8-
0.3 – Policies and Procedures Manual for Special
Government Employee (SGE) Activity Conducted
Under the Auspices of the Occupational Safety and
Health Administration’s (OSHA) Voluntary Protection
Program, January 4, 2002.

498 See http://www.osha.gov/dcsp/vpp/sitebysic.html.
499 See http://www.vpppa.org/.
500 See https://www.osha.gov/dcsp/vpp/challenge.html.
501 See Ashford, supra note 15 at 47–51.
502 See Gade v. National Solid Wastes Management Ass’n,

505 U.S. 88, 15 OSH Cases 1673 (1992).
503 29 C.F.R. § 1902.3.
504 29 C.F.R. §§ 1902.3 and 1902.4.
505 29 U.S.C. § 667.
506 29 C.F.R. § 1902.2(b).
507 29 C.F.R. § 1954.3, 1954.10.
508 29 C.F.R. § 1954.3, 1954.10.
509 570 F.2d 1030, 6 OSH Cases 1257 (D.C. Cir. 1978).
510 Id. at 1036, 6 OSH Cases 1257.
511 AFL-CIO v. Marshall, 6 OSH Cases 2128 (D.D.C.

1978). For a history of the benchmark staffing issues,
see 50 Fed. Reg. 2491 (1985).

512 These agencies regulate certain nuclear materials under
agreements with the Nuclear Regulatory Commission.

513 29 U.S.C. § 653(b)(1).
514 Association of Am. R.R. v. DOT, 38 F.3d 582, 586, 16

OSH Cases 2084 (D.C. Cir. 1994); In re Inspection of
Norfolk Dredging Co., 783 F.2d 1526, 1530, 12 OSH
Cases 1715 (Eleventh Cir.), cert. denied, 479 U.S. 883
(1986); Donovan v. RedStar Marine Servs., Inc. 739
F.2d 774, 778, 11 OSH Cases 2049m 2052 (2d Cir.

1984), cert denied, 470 U.S.1003 (1985); PBR, Inc. v.
Secretary of Labor, 643 F.2d 890, 896, 9 OSH Cases
1357 (First Cir. 1981); Southern Ry.v. OSHRC, 539
F.2d 335, 336-37, 3 OSH Cases 1940 (Fourth Cir.), cert.
denied, 429 U.S. 999 (1976).

515 Southern Pacific Transportation Co. v. Usery and
OSHRC, 539 F.2d 386; 4 OSH Cases 1693 (Fifth Cir.
1976), cert. denied, 434 U.S. 874, 5 OSH Cases 1888
(1977); Southern Railway Company v. OSHRC and
Brennan, 539 F.2d 335, 3 OSH Cases 1940 (Fourth
Cir.), cert. denied, 429 U.S. 999, 4 OSH Cases 1936
(1976); Baltimore & Ohio Railroad Co. v. OSHRC,
548 F.2d 1052, 4 OSH Cases 1917 (D.C. Cir. 1976).

516 See, e.g., Southern Ry. v. OSHRC, 539 F.2d 335, 336-
37, 3 OSH Cases 1940 (Fourth Cir.), cert. denied, 429
U.S. 999 (1976) (restating OSHA’s interpretation).

517 The Third Circuit has also adopted this definition of
“working conditions.” See Columbia Gas of Pennsyl-
vania, Inc. v. Marshall, 636 F.2d 913, 9 OSH Cases
1135 (Third Cir. 1980).

518 539 F.2d at 391, 4 OSH Cases at 1696 (Fourth Cir.).
519 Pennsuco Cement & Aggregates, 8 OSH Cases 1378

(Rev Comm’n 1980).
520 Mushroom Transportation Co., 1 OSH Cases 1390

(Rev Comm’n 1973).
521 Northwest Airlines, 8 OSH Cases 1982, 1990 (Rev.

Comm’n 1980).
522 30 U.S.C. §§ 801 et seq.
523 Imminent danger is defined by Section 3(j) of the

Federal Mine Safety and Health Act of 1977 as “the
existence of any condition or practice in a coal or other
mine that could reasonably be expected to cause death
or serious physical harm before such condition or prac-
tice can be abated.”

524 30 C.F.R. § 955.
525 Publ. Law 109-236.
526 42 U.S.C. § 7412(r)(6).
527 42 U.S.C. § 7412(r)(6)(G).
528 For information relating to the Chemical Safety and

Hazard Investigation Board, see http://www.csb.gov/.
529 See 29 C.F.R. § 1910.120 and § 1910.1096 for general

industry; § 1915.57 for shipyards; § 1926.53 and §
1926.65 for construction.

530 42 U.S.C. §2011.
531 The Atomic Energy Act is codified at 42 U.S.C. §§

2011 et seq. The Nuclear Regulatory Commission,
an independent executive commission, was created by
the Energy Reorganization Act of 1974, 42 U.S.C. §
5841(a), and all licensing and related regulatory func-
tions of the Atomic Energy Commission were then
transferred to the NRC. See 42 U.S.C. § 5841(f) and (g).
The NRC’s “Standards for Protection Against Radia-
tion” can be found at 10 C.F.R. Part 20.
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532 The permissible dosage per calendar quarter within
such a “restricted area” is 1.25 rems to the whole
body, head, and trunk, active blood-forming organs,
lens of the eyes, or gonads; 18.75 rems to hands and
forearms, feet and ankles; 7.5 rems to the skin of
the whole body. Dosage standards are also set forth
for the inhalation of radioactive substances. See 10
C.F.R. §§ 20.101–103. Detailed personnel monitoring
and reporting requirements are also included in the
regulations.

533 10 C.F.R. §§ 20.105, 20.106, and 20.303.
534 40 C.F.R. Part 190 et seq.
535 30 C.F.R. Part 57 et seq. These regulations are revisions

of regulations previously promulgated by the Secretary
of Interior under the Metal and Non-Metallic Mine
Safety Act that was repealed by the Federal Mine
Safety and Health Amendments Act of 1977.

536 The Walsh–Healey Public Contracts Act is codified at
41 U.S.C. §§ 35 et seq. The relevant regulations can be
found in 41 CFR § 50-204. These standards were later
promulgated by the Secretary as established federal
standards under Section 6(a) of the OSH Act.

537 The Radiation Control for Health and Safety Act
amended the Public Health Service Act and is codified
at 21 U.S.C. §§ 360gg-ss. The regulations promulgated
by the U.S. Food and Drug Administration under this
statute can be found at 21 C.F.R. Parts 1000–1050
(Radiological Health). See also 21 C.F.R § 1020.30,
the standard applicable to diagnostic X-ray systems.

538 See CPL 02-00-086 at https://www.osha
.gov/pls/oshaweb/owadisp.show_document?p_
table=DIRECTIVES&p_id=1658.

539 15 U.S.C. § 1261 et seq.
540 Regulations published under this statute can be found

at 16 CFR Subchapter C, Parts 1500 et seq.
541 15 U.S.C. § 2080(a).
542 See, e.g., 15 U.S.C. § 2608(c) pertaining to the Frank

Lautenberg Chemical Safety for the 21st Century Act.
543 The FEPCA is codified at 7 U.S.C. §§ 136 et seq. It

is a comprehensive revision of the Federal Insecticide,
Fungicide and Rodenticide Act of 1970, 7 U.S.C. §§
135 et seq. (1970).

544 Organized Migrants in Community Action v. Brennan,
520 F.2d 1161, 3 OSH Cases 1566 (D.C. Cir. 1975). But
see Public Citizen Health Research Group v. Auchter,
702 F.2d 1150, 1157 n.23, 11 OSH Cases 1209 (D.C.
Cir. 1983) (EPA’s labeling requirements for ethylene
oxide do not preempt OSHA’s Ethylene Oxide regula-
tion because EPA has exercised minimal, if any, regu-
latory authority.).

545 Regulations promulgated by EPA to protect farm
workers from toxic exposure to pesticides are found in
40 C.F.R. §§ 170.1 et seq.

546 20 C.F.R. Part 170.

547 The Clean Air Act is codified at 42 U.S.C. §§ 7401
et seq. National primary and secondary ambient air
quality standards are published at 40 CFR Part 50.

548 61 Fed. Reg. 31,668 (June 20, 1996)(codified at 40
C.F.R. Part 68).

549 42 U.S.C. § 11001 et seq. (1986).
550 29 C.F.R. § 1910.120.
551 29 C.F.R. § 1910.120, app. E.
552 42 U.S.C. § 11041.
553 The Toxic Substances Control Act of 1976 is codified

at 15 U.S.C. §§ 2601 et seq.
554 15 U.S.C. § 2608(c) states “In exercising any authority

under this chapter, the Administrator shall not, for
purposes of section 653(b)(1) of title 29, be deemed to
be exercising statutory authority to prescribe or enforce
standards or regulations affecting occupational safety
and health.”

555 Pub. L. 114-182 (June 22, 2016) (codified at 15 U.S.C.
ch. 53).

556 15 U.S.C. § 2602(12). “The term "potentially exposed
or susceptible subpopulation" means a group of indi-
viduals within the general population identified by the
Administrator who, due to either greater susceptibility
or greater exposure, may be at greater risk than the
general population of adverse health effects from expo-
sure to a chemical substance or mixture, such as infants,
children, pregnant women, workers, or the elderly.”

557 49 U.S.C. § 40101.
558 49 U.S.C. § 20101.
559 49 U.S.C. § 30101.
560 49 U.S.C. § 60101.
561 49 U.S.C. § 1432(a).
562 49 U.S.C. § 1432(a).
563 49 U.S.C. 31136.
564 49 C.F.R. Part 399.
565 See, e.g., Lee Way Motor Freight, 4 OSH Cases 1968

(Rev. Comm’n 1977).
566 3 OSH Cases 1601 (Rev. Comm’n 1975).
567 Id.
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